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INTRODUC TION. 


- 1 3 Treatiſe, which was 
originally compiled for private 
uſe, is now offered to the Public with 
'the view of facilitating to Juſtices of 
the Peace, and thoſe who are moſt fre- 
n their adviſers, one of the moſt 
mportant and difficult parts of their 
e It cannot be expected to afford 
much information to gentlemen of the 
bar; to whom moſt of the caſes cited in 
it are already familiar. Even to them, 
however, it may not be wholly without 
its uſe; by furniſhing them vith a book 
which may readily be conſulted on the 
circuit, or at ſeſſions, where ſubjects of 
this kind may frequently occur. But 


the 


INTRODUCTION. 


the principal object is, to enable thoſe 
in whom ſo great a One as the execu- 
tion of penal ſtatutes is repoſed, 


in one clear point of view t e mode and | 


of them by the ſuperior ce court.” It is on 
this account that ſeveral of the leading 
caſes are given more at large than would 
otherwiſe have appeared neceſſary: ſince 
the grounds and principles of a deter- 
mination are often of more extenſive 
utility than the determination itſelf. 
W de : 
From the preſent compilation the 
reader is not to expect in general more 
than what relates to the form of Con- 
victions: for, though in many caſes a 
reference to the form of his proceed - 
ings may greatly aſfiſt a Magiſtrate in 
alcertaining the principle on which they 
are founded, this was but a collateral 
object with the compiler; whoſe chief 
purpoſe is, to render every attentive 
and intelligent Juſtice of the Peace in 
a great meaſure independent on pro- 
feſſional advice in the technical part of 
his duty. There is, however, a devi- 
ation from this plan in two or three 
inſtances; wherein a caſe, though ap- 
plicable rather to the merits than the 
form of -a Conviction, W to con- 
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vey. information too inen to be 
| wholly omitted. 


For the foſk's a diligent attention to 
the ſtatutes themſelves, as arranged 
and explained in the valuable compila- 
tion of Dr. Burn, may ſuffice. The 
ſubject of our preſent inquiry forms, 
pe the only defective and unſatis- 
factory title in his work; and ſeems to 
have been ſlighted by him, for reaſons 
which, it is hoped, do not render the 
preſent publication ſuperfluous or uſe-- 
leſs. If Convictions ſhould hereafter 
be regularly returned to the quarter- 
ſeſlions, as it has been declared from 
high authority * that they ought to be, 
they would ſoon become leſs , tedious 
and troubleſome” in drawing up; 
which practice will render more fami- 
liar to thoſe magiſtrates who ſhall be 
induced by the above opinion to attend 
to this part of their duty. Neither is 
it, perhaps, much to be wiſhed, not 


* Juſtices onght in x all oats to return Convic - 
tions to the ſeſſions, Whether an appeal lies or not, 
that the Crown may not be deprived of its ſhare 
of the forfeitures : and when that is done, a re- 
turn of a copy to a certiorari is good. Per Buller 
J.. in a v. Zaton, 1 1 Rep. 285. 


with- 
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INTRODUCTION. 


withſtanding the eaſe it might afford 
to magiſtrates, that ſummary forms of 
Conviction ſhould be univerſally eſta- 
diſhed: , unleſs we 9758 it a greater 


* 


8 flight additional be, than that the 


moſt effectual reſtraint on the arbi- 
trary tendency of ſimmary juriſdictions 


ſhould be preſerved. The extenſion of 
ſuch juriſdictions to ſo many penal caſes, 


we cannot forget, has often been de- 


precated by the beſt writers on the 
laws and conſtitution, as an encroach- 
ment on the moſt valuable privilege of 


Britiſh ſubjects. But this objection 


would have much greater weight were 


they in all caſes relieved from the im- 
portant duty of ſtating their proceed- 
ings on record. The preſent publica- 
tion conſults the convenience of ma- 
giſtrates on a different principle. By 
arranging, combining, and illuſtrating. 

the rules laid down at various periods 


by ſuperior authority, it endeavours to 
render them more certain in the appli- 
cation and. eaſy in the obſervance, and 
to obviate all pretence for wholly dif- 


penſing with them. 


Summary forms, mes have been 
eſtabliſhed of late N in ſeveral in- 
ſtances 
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ſtances where they were not allowed 
when the earlier caſes in this treatiſe 
aroſe; and particularly as to the of- 
fences of profane ſwearing, deer- 
* ſtealing,” and © trading as a hawker 
„ or pedlar without a licenſe :?” though 
the caſes on theſe ſubjects, being ne- 
ceſſary for the illuſtration of general 
principles, are of courſe inſerted. Yet, 
ſhould it pleaſe the legiſlature hereafter 
to. eſtabliſh ſome general ſummary form 
to be applied to all Convictions (3 
meaſure which, if praQticable at all, 
_ ought not ſurely to be adopted without 
the moſt ſerious deliberation) even in 
that caſe it would ſtill be neceſſary at 
leaſt to deſcribe the offence with pretiſion 
and certainty. In that point of view 
many of the caſes collected and ex- 
_ plained in this would continue to be 
important and uſeful, 


In the mean time, the compiler flat- 
ters himſelf that it will ſupply a title, 
the defects of which muſt have been 
often obſerved in works of a ſimilar, 
but more extenſive nature; that it may 
be found to poſſeſs the only merit it 
claims, Utility, and obtain the only 
praiſe it ſeeks, that of method and ac- 
cunney. „ 1 

t 
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It remains that ſomething ſhould be 
ſaid reſpecting the precedents fubjoined | 
to this treatiſe. They were moſtly col- 
lected whilſt the compiler was pupil to 
an eminent ſpecial pleader, now a 
learned judge in the Court of King's 
Bench, and a few from caſes deter- 
_ mined in Court whillt the compiler at- 
tended at the bar. They have, in ge- 
neral, the ſignatures of eminent counſel, 
or the ſanction of the Court upon argu- 
ment. Yet it is not meant to offer 
them as infallible, but as uſeful auxi- 
; haries to the treatiſe. | | 
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Form of Convittions 
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PENAL STATUTES. 
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CONVICTION in the ſenſe | in 
which it is here uſed) is, A re- 


cord of the ſummary proceedings 85 


upon any penal ſtatute before one 
or more juſtices of the Peace, or 
other perſons duly authorized, in 
a caſe where the offender has been 


0 convicted and ſentenced. 


As the above mode of judicature has, 


been introduced in derogation of 'the 
common law, and operates to the ex- 
cluſion of trial by jury, the ſuperior 


courts of juſtice have rigidly confined 
its authority to the ſtrict letter of the 


3 ſtatutes by which it was eſta - 


bliſhed ; 5 


GENERAL RULES. 


Þliſhed ; and, in reviſing its proceed- 


TE ings, they require, that rules, ſimilar 


a Burr. 61 f. (kin K. v. Little) ought to be taken | 


b Burr, 


2181. 


to thoſe adopted by the common law in 
criminal proſecutions and founded in 
natural juſtice, ſhould appear to have 
been eie unleſs where the ſtatutes 


expreſsly diſpenſe with the form of ſtat- 
ing them. | 


« ConviQtions,” ſays Lord Mansfield- 


« ſtrictly; and it is reaſonable they 
* ſhould be- fog becauſe they muſt be 
& taken to be true againſt the defen- 
&« dant, and therefore ought to be con- 
6 ſtrued with ſtrictneſs.“ A ſimilar 
doctrine was held in R. v. Corden d, 
where, the reporter ſays, the court 


„thought that a tight hand ought to 
„ be holden over theſe {ſummary con- 
« victions, and it ought to appear to 


them that the Juſtice has juriſdiction _ 


in the caſe: they ought to be kept to 


& a proper degree of ſtrictneſs, and 


© not to be made arbitrarily and with- 


% out authority.“ 


But though the Courts are rid in 
Fax of their judgment upon convic- 
tions, they will not always be aſtute in 

* ons to them. : 


OE: 


Accord- 


GENERAL RULES. 9 


Accordingly, in N. v. Chandler e, Kage Ray. 
J. Holt ſays, © In theſe convictions by . 
* Juſtices of Peace in a ſummary way, 

„ where the ancient courſe of proceed- 
« ing by indictment and trial by jury 
is diſpenſed with, the court may 
% more eaſily diſpenſe with forms, 'and 
„it is ſufficient for the Juſtices, in 
the deſcription of the offence, to 
= «© purſue the words of the ſtatute ; and 
c they are not confined to the legal 
forms requiſite in indictments for of- 
„ fences by the common law; for, 
though all acts which ſubject men to 
«© new and other trials than thoſe by 
c which they ought to be tried by the 
common law, being contrary to the 
rights and liberties of Engliſhmen as 
they were ſettled by Magna Charta, 
«© ought to be taken ſtrictly; yet, when 
&« ſuch a ſtatute is made, one ought to 
<« purſue the intent of the makers, and 
© expound it in ſo reaſonable a manner 
<* as that it may be executed.“ 
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A ſimilar doctrine is ſaid to have 
been laid down by Mr. Juſtice Aſhurſt 
in R. v. Thompſon © ; who obſerves :4 Term. 
« As to the principle drawn from the p36 Ge 
* old caſes, that the court will be aſtute 
»* diſcovering defects in convictions 


© before 


j 
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_ before” ſummary juriſdictions ; there 
55 ſeems to be no reaſon for it. Whe- 


« ther it was expedient that thoſe ju- 


c riſdictions ſhould have been erected, 


< was a matter for the conſideration of 


© the legiſlature : but, as long as they 
cc exiſt, we ought to go all reaſonable 
* lengths in ſupport of their determi- 


& nations. Therefore in whatever light 
< they may have formerly been viewed, 


yet the country are now cel 


* that they derive. confiderable advan- 
tage from the exerciſe of the powers 
+ delegated to the Juſtices of Peace, 
& and in modern times they have re- 
< ceived. every urbane from the courts 


; 9 5 of law.“ 


The beſt l 8 of recon- 


ciling theſe different opinions (which i in 


the abſtract appear ſcarcely conſiſtent 


with each other) is by an obſervation, 
which the caſes in general will be found 


to warrant; namely, that, as to thoſe 
parts of the record which are neceſſary 
to ſhew the juriſdiction of the Magiſ- 
trate and give him cognizance of the 
complaint, the courts are more ſtrict 
in their rule of conſtruction, and ex- 
pe& more preciſion in the ſtatement, 
than as to the ſteps that follow when 


that eſſential point has been aſcertained. 
| TReF 


ere 


as 


GENERAL RULES, | 


an un- 


5 They will not admit a ſummary and (if 
one may ſtill uſe the expreſſion G | 
conſtitutional juriſdiction, unleſs the caſe 
in which it has been exerciſed, is liter- 
ally the ſame as deſcribed by the ſtatute 
that gave it. But the Magiſtrate once 


appearing to be duly authorized, they 


will not preſume againſt the regularity 
and juſtice of his proceedings, if he 


has ſtated them with but a reaſonable 
degree of accuracy. Thus (as will be 
ſeen hereafter) the caſes are ſtrict as to 


the ſtile and title of the Magiſtrate con- 
victing (which -otherwiſe would appear 


a trifling' object) and they require, in 
ſome reſpects, a fuller ſtatement of the 


offence in the information than in the 


evidence itſelf. 

There are a 625 general rules, re- 
ſ1 petting a conviction, not properly re- 
duenne to any particular branch of it : : 


Firſt, 1 muſt be under the hand and 


heal of the Magiſtrate before whom it 


vas taken. This is implied in the idea 


of ſucha record ; and it could not 
otherwiſe even come before the court of 
K. B. for their determination. 


* 


12 GENERAL RULES. 
Secondly, A Conviction muſt be in the 
reſent tenſe. But this doQrine, which 
ſeems to be laid down generally in the 
older caſes, ought, in reaſon, to extend 

only to the judgment; for though it 

ſeems reaſonable (in point of — at 
leaſt) that the Magiſtrate ſhould ſpeak 
in the preſent tenſe of is own deter- 
mination; yet the preceding acts of his 
juriſdiction, ſome of which mit, and 
others may have pafled at a different 


time, are more properly ſtated in the _ 


paſt tenſe. The caſe of the King v. 


© gtra. 443.Landen ©, where a conviction of forcible 


entry was quathed, becauſe in the pre- 
terperfect tenſe ( acceſſimus et vidimus) 
ſeems right; for this reaſon, namely, 
that the Magiſtrates were then ſtating 


their own acts at the time of convic- - 


tion: but it may be doubted whether 


| *14Raym.the objection in the King v. Roberts *, 


ge 8g. that the witneſs præſtitit ſacramentum, 
inſtead of pre/tat, would be deemed . 


valid in any caſe where the evidence is 


ſtated to be given at one time, and the 
judgment (by regular adjournment) at 
r Trin. 26another. In the King v. Hall * the 
Term. Rep firſt objection was, that the information 
m. Rep.. 
320. is not in the preſent tenſe. But the court 


faid, the words * to were better 
in 


GENER AL R ULES, 


=. the, paſt than in the preſent POE "IN 


mac" they referred to time 


namely, the time of making the in- 


formation. 


"ai al, "this :is dal in the 
King v. Roberts to be only an objection 


to orm, and would not now, perhaps, 
be attended to were the point again to 
come in 9 1 


Thirdly, it is. alſo a general nb ; 
that A conviction muſt be certain, and 
not taken upon collection. Theſe are the 


words of Lord Ch. J. Holt in the King 


v. Fuller ®, where a conviction for hav- fa 


ing two concealed wafhbacks was 


oath of the witneſs, on the third of 
April, was, that the defendant“ modo 
&« habet et cuſtodit eadam duo privata 
« ſeu concelata vaſa; therefore the 
evidence is of a fact ſubſequent to the 
| information, although it was alledged, 
in ſupport. of the COON, _ the 
words of the oath, quod modo habet 


„ adam duo, Kc. prove that he had 


them at che time of the information. 
Thus alſo a conviction was quaſhed, be- 
cauſe it was for keeping a gun, being 
an engine for the deſtruction of the 
„ OT” 


7 


50g. 
i Con. to 8 
quaſhed, becauſe the information was & 9. W. II. 


upon the thirtieth of March, and the 
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« gamet, ” without. faying that the de- 
fendant 2 9 it for the che deſtruction of 
k The King the ane N 


9 
ve 


v. Hunt, cit- 

ed in Dou 6 
658 in mar- Fourthly, In a erde N 0 
bine. need not be laid to be contra; ;Pacem, as 


an an indiftment. Adjudg eck in Chan- 
Adlers caſe above Sed for in theſe 
12 ſummary convictions, 2 
< there is no need to pub ; 
„ ly the forms of law.” © 


But r. 
a better reaſon is given in the ſame 
. Salk. 976; caſe by Northey, the Attorney : Gene- 
ral, namely, that “this is not the King s 
: 3 proſecution ; he can have no; fine; 
* but the proſecution of the party; Fand 
** this is the memorandum of what: the 
"5 Juſtice had done in that matters 8 
Fiſthly, It | to 1 ſoriled, hay a 
conviction cannot be good in part and bgd 
in part, but muſt be wholly quaſhed, IF. 
| there is any fault; for though in one 10 
= Cowper the later caſes (the King v. Hall — 

728. conviction is ſaid to have been quaſhed” n 
as to part, and confirmed as to part,” 
this was by the admiſſion of the de- 

fendant's counſel, and not only the ges. 
neral practice is otherwiſe, but in one 
a Stra. ges. eaſe (R. v. Catheral®, where a defens* | 
| dant was convicted for not accounting for. 
money” 


1 
GENERAL RULES: 5 
money received as Collector of a turn- 
pike, and not paying over the money ; the 
latter being inſufficiently expreſſed, the 
court would not let the commitment 
ſtand good as to the not accounting : 
for, they faid, it was one entire non- 
e feaſance charged both in the convic- L 
„ tion and commitment, 25 they "- on 
88 would not ever them 1. N I Vid. pot, | 
Þ} 
5 . 


Inkormation. 


= 


CONVITCION 4 ch ſilis of 
ſix principal parts: Firſt, The 
Information; — Secondly, The Summons 1 

 —Thindly, The Appearance or Non- 

1 of the Defendant ;—Fourth- 

y, (in caſe he does not appear) his 

* or Confeſſion ;—Fifthly, (unleſs 

he has EN The Evidence ;— 

Sixthly, 7. he Judgment. 


J. The ene, muſt always be 
 flated at large. This is repeatedly laid 
down in the caſes, and is neceſſary in 
order to give the Magiſtrate his juriſ- 
diction. Where the ſtatute directs the 
information to be on oath, it ſhould be 


A * ſo ſtated in the oonviction *. 


88 where the offence is an 
invaſion of private property, a com- 
plaint from the owner, or at leaſt ſome 
proof, of his diflent, is deemed neceſ- 
fary, even though the ſtatute does not | 
* require it; 3 as in the caſe 3 54 

the 


. i 
s s a 
* o 
% . « . 
* : 
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the King v. Corden®, a conviction on „ 
5 G. III. c. 14. for the preſervation 3 | 
fiſh-ponds and other, waters, was quaſh- | 
ed, becauſe (fajd the Court) © there is "i 
no complaint from the owner, nor g 
did it even appear to have been with- ; 
e out his conſent. It ought at leaſt to | 
<< appear that it was without his con- — " 
«© ſent. This is plainly implied i in the: | 
« act of parliament: the giving the 
penalty to the owner ſhews it. Here 
it does not ſufficiently appear that 
this was private property, or who: 
„ Was, the owner. The witneſs who- 
« gives the juſtice to underſtand that 
Mr. H. was the owner, was not upon. 

__ «©. oath, and therefore no witneſs.” 


4s 


The INFORMATION ſhould contain : 


' Firſt, the day when: it way talen; that 
it may appear to have been given within | 
the time limited dy the ſtatute. 


Secondly, 7 he. place where it was 
taken, that it may appear the juſtice was 


acting within the limits of his jurif- f 
diction. 


And here it ſhould ſeem that the 
name of the county muſt be in the body 
1177171717 


INFORMATION. 


the convidtion ; ; and that a reference to 
the county in the margin is not ſuffi- 
| cient, as it would be in an order: for 
* the courts are far ſtricter in caſes of 
4 convictions; and it has always been 
| 8 neceſſary in an indictment. . 


Thirdly, The name of the informer 5 
that, as moſt of the ſtatutes give a part 
of the penalty to him, it may appear 

1 afterwards that the witneſs is not the 
1 ſame perfon ; it having been ſettled that 

| the informer cannot be a witneſs where 
he is intitled to any part of de pe- 


nalty 7. 


4 Fourthly, The name and fiile of the 
„ "Juſtice or juſtices to whom it is given; 
| that it may appear he or they have au- 
thority to take ſuch an information. 
In the firſt caſe on this ſubject (R. 
78k. 474. Vs Dobb yn a) an order of two Juſtices 
was e ag becauſe it did not appear 
they were juſtices of the county, or for 


the county, but only reſiding in the 
county ; trom which it may be inferred, 


that the ſame objection would be fatal 
toa conviction, in which greater ſtrict- 


nels is e 


19 Vid. poſt, tle Evidence. 


INFORMATION 


Ina ſubſequent caſe, R. v. Johnſon r, * Stra. 16. 
a conviction on 5 An. c. 14. for keep- | 
ing a gun, not being qualified (after 
an objection to the ſummons, which 
was overruled +) was objected to, be- 


cauſe the ſtatute requires the conviction 
to be by juſtices of the county where 
the offence was committed, and that 
does not appear in this caſe. Et per” 


Curiam, that muſt appear, elſe they 
have no juriſdiction. © Et per Wearge, 

* they diſtribute part of the 
penalty to the poor of the pariſh of 


it does, 


Chelfield, in com Hant', infra quam pa- 
roch offenſum pred? commiſſum fuit. And 
the juſtices are juſtices for the county 


of Kent, and ſtile themſelves ſo. Ad- 


* 


journatur. It was quaſhed *;. for per Mich. ) 


Curiam, „ their juriſdiction muſt ap- Seo. 


pear otherwiſe than out of their own 
mouth.“ By this the Court ſeems 
to mean, that it is not fufficient to ſet 
forth the authority of the juſtices in the 
adjudication (where they more properl | 
ſpeak in their own perſons) but it aut 
appear upon their ſtatement of the in- 
formation, that being the ground of all 


the ſubſequent proceedings: This ob- 


jection has been carried ſo far, that it 
has been made a queſtion whether a con- 


+ Vid. park title Ipprarance, : 
| viction 


1 
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; wiede (of forcible entry) taken be- 

fore juſtices ad pacem in comitatu præ- 
dicto conſervandam afjignatis, without _ 

_ ſaying. pro comitatu, ought nor to be 
quaſhed. But the Court quaſhed it for 
another fault, viz. being in the preter- 

n perfect tenſe. R. v. Landen. 


Vid. ante 


p. 4. In R. v. Chipp the third exception 


h sr. 711. was; that the conviction: ſet forth, that 


information was given to ſuch a. one, 
Juſtice of peace, but did not ſay adtunc 
a juſtice 3. and he might be a juſtice at. 
preſent, and not at the time of the in- 
formation. But the Court ſaid, that 
the conviction ſet. forth, that informa» 
tion was made to ſuch a one, exiſten" 
un' juſtic', c. which muſt be intended 
that he was one at that time, and was 
ſuthcient without ſaying adtunt. 
And with regard to the diſtrict for 
which the magiſtrate acts, it ſeems the 
Court will rather preſume the ſtatute to 
have meant more than it literally ex 
preſſes, than give it ſuch a een es 
as ſhall' wholly defeat it. Therefore, 
it has been adjudged, that the autho- 
rity given by ſtat. 43 Eliz. c. 9. (againſt 
_ unlawful breaking and cutting hedges, | 
&c.) to convict before any jultice, &c. 
of any county, city, or town corporate, 
where the offence ſhall be committed, 
is * given to ny 2 
N 8 


&c. abi any - A rid, © or r Lenz 
any county where the en * 
committed. „ | V. 23 G. p 
m. cala. | 
02 R. v. | 


Fifthly, The name. of the Hender. erben 


Sixthly, The time of committing the 
offence ought te be ſtated, for the ſame 
reaſon that renders the time of king : 
the information material. 3 „ 

In the caſe of the. Queen v. Pullen „ ; 

ale, which, though not law as to the San. 3699, | 
two firſt points 15 d to have been deter N f 
mined, ſeems right as to this, it was 3 

held, that the time of the convictio n, 
and alſo- of the offence, ought to ap- ; 
pear ; the reaſon of which (the reporter 
adds) ſeems to be, becauſe it muſt be 
on a proſecution within ſix months af. 
ter the offence committed. This doc- 
trine is confirmed in Chandler's caſe, 
as ſtated in three different books. 

But a queſtion is made there, whe- 
ther it be ſufficient to ſtate the. offence 

to have been committed between ſuch 4 
day and ſuch a day for if the ſpace 
between the firſt day mentioned and 
the day of giving the information, be 
leſs than the time limited by the ſtatute 
for proſecuting the offence, the objec- 
tion of uncertainty in that reſpect is 
| #3 taken | 


2 „ Bo 2 ole RH 38 


I r 
1 


FY * r 


taken away. But another objection oc- 
curs, namely, that the defendant, if 


this method be purſued, muſt loſe the 


power he might otherwiſe have of pro- 


ving an alibi; unleſs, indeed, the evi- 


dence confine it to a PRICE day. 


he eaſes, böwever, are expreſs, bt 


f the particular day need not be mentioned 
in the information (nor, as will be after- 
wards ſeen, in the evidence) provided it 


* mentions the days between which the 


378. 


fact is charged to have been commit- 

x 'ted. E 
Þ As in Salk, 

the court held that “ inter ſuch and fcb 


In the caſe of the King V. Chandler v, 


* day he killed three deer, is good; 
& for if a day certain were alledged, 


the informer is not tied up to that. 


„ Now in theſe caſes he is confined to 


give evidence of a killing within theſe 
% days; ſo that it is more certain and 


© hetter for the defendant.” 


Mr. Serj. Carthew, in his report of 


the ſame caſe, ſays, the conviction and 
another there mentioned, were affirmed, 


and adds, © the objection which ſeem- 


< ed to be of molt weight, was the firſt 


* which was made in Chandler's caſe, 


„ viz. that the fact was not laid to be 
done on any certain day, &c. To 


which it was anſwered, ** that all in- 


ä formations 
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«© formations in the F xchequer were in 


cc 
ce 


Raymond © ſtates the fame dal thus : © P. 582. 
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this form; and ſeveral. precedents 
were cited in this point.” . Lord 


As to the firſt exception, that it was 


ſaid that the defendant, between the 


firſt of July and the tenth of Sep- 
tember, killed ten deer, without 


ſhewing the particular days upon 


which they were killed, and fo ge- 


neral and uncertain a deſcription of 


an offence is very ſevere, becauſe it 
drives the defendant to give an ac- 
count of all his life, which he can- 


not poſlibly be prepared to do, &c. 
But to this exception the counſel: of 


the other fide anſwered, that the 
days were not material to be proved; 


for evidence. may be given of the 


facts of any other days, and there- 
fore the omiſſion of ſhewing them 


will not vitiate; and all that is ne- 
ceſſary to be laid in point of time is, 
that the proſecution appear to have 


been made within a year after the 
fact committed; that the. omiſſion of 
the days is not any inconvenience to 
the defendant, becauſe if he can ſnew 
an authority for killing ſo many as 
are charged upon him, in the ſame 


time, it will, drive the proſecutor to 
prove more; and if he be charged 
another time, he may aver, that thoſe 


0 for 
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« for the killing of which he has been 
c convicted, are the fame.” This re- 


cital of the counſel's argument is put 
into the mouth of the Court, and ſeems 


to be a perfect aſſent to them. 5 
a 10 Mod. Also, i in the Queen v. Simpſon a, which 


was a conviction for deer-ſtealing, the 
firſt objection “ was, that no certain 


time was laid for the commiſſion of the > 
offence, but only that between ſuch a 


time and ſuch a time the defendant did 
ſteal unum ceruvum. | 
In anſwer to this exception, the caſe 


of the King v. Chandler was cited; 
and the Court ſaid it had been ſettled 


in that caſe, that between ſuch a time 


and ſuch a time was ſufficient. 


Seventhly, The place where the offence 
et committed muſt be inſerted, that it 
may appear to be within the juriſdiction 
of the magiſtrate before whom the in- 


formation is laid. 5 ; 
In the caſe of the Preis: v. High- 


| 5 more ©, the defendant was convicted be- 


fore the Lord Mayor of London, upon 


This objection ſeems, though not expreſsly 
ſaid ſo, to apply to the information ; which ap- 


pears both by the term /aid, and from the fourth 


objection; which is expreſsly applied to the evi- 
& . and would otherwiſe be a mere repetition 
this. 


16 


INFORMATION. 


16 and 17 Car. II. c. 2. for Kling 
coals contrary to 16 and 17 Car. II. 
c. 2. viz. leſs than 36 buſhels to the 
| chaldron, &c. And the conviction be- 

ing removed into the King's Bench by 
certiorari, it was quaſhed, becauſe there 


was no place mentioned where the coals 
were fold ; which ought to have been, 


in regard that the power of the Lord 


Mayor is only in caſe of coals expoſed 
to fale in the city of London or liber- 
ties thereof. If the coals were expoſed 
to fale in any other county, then the 
power of convicting is in the juſtices of 
the peace of that reſpective county. And 
therefore the Lord Mayor, to have in- 
titled himſelf to a juriſdiftion, ought 
to have ſhewn in the conviction that 
the coals were ſold within the city of 
London or the liberties thereof, and for 
want of that the conviction 1 is naught. | 


| Eighthly, The informatie muſt con- 
tain “ an exact deſcription of the offence ,”* 
which, in order to give the juſtice a 
juriſdiction, muſt appear to be within 
both the letter and ſpirit of the ſtatute. 
that creates it; and which muſt be 
exactly deſcribed for another reaſon, 
namely, that the defendant may know 
what charge he is to anſwer. 
The bel e rule for deſeriding 
tne 


26 


INFORMATION: 


the offence 18, to purſue exactly the 


words of the ſtatute. But this rule ad- 
mits of many modifications and excep- 


tions. In ſome inſtances (as will after- 


wards appear) more than this has been 


deemed neceſſary, in order to exclude, 


upon record, the poſſibility of any legal 
* from the Penafty. | 


The following caſes go to prove the 
rule, that any leis preciſe deſcription. 


„ than what is contained in the ſtatute 


f Trin. IW. 


& M. 1 
Show. 48. 


6 is inſufficient.” The firſt was Rex 
vi. Llewellinf, Conviction for a gun 
contrary to 33 H, n lde don: 


„„ Jiction was for having a gun in his 


* houſe. The ſtatute is, % to keep in 
& his or her houſe : and perhaps it might 


El cc he lent him. The words of the ſta- 


z Trin. x 
An Lord 


Ray m. 791 


% tute (ſaid the Court) ought to be 
* purſued. The conviction was there- 
re quaſhed. In the next, which 
was Regina v. Moores®, a F conviction 
*© againſt the defendant for killing deer 
* was removed into the Court of King's 

© Bench by certiorari, and was quaſh- 
% ed, becauſe ir ſaid only that he killed 


deer in quodam loco where they had 


| + Note, the 16th G. III. c. 30. e a 


ſummary form of conviction in this caſe, and re- 


Nl. all former ſtatures on the ſubject. 


© been 


INFORMATION. 


46 been uſually kept, and did not 97 


« jncloſed.” Alſo in the cafe of Rex 


v. Mallinſon *, a conviction, intended u NI. 32 C. 


0 10 be on 22 and 23 Car. II. e. . 
1 unlawfully taking and killing ten 
„ fiſh, &c.” was quaſhed, becauſe it 
did not ſay, conformably to the feventh 
ſection, that the defendant took the fiſh 


without the conſent of the owner of the 


dDoater; but it only faid that the de- 


CC 


(e 


fendant, * not being a maker or ſeller 


of any nets, &c. or other engines 


for the taking of fiſh, nor being 
owner of any river or fiſhery, nor 


being a fiſherman lawfully authorized 
to fiſh with nets in navigable rivers 
or waters, nor an apprentice to any 
ſuch fiſherman, nor in any wiſe what- 
ſeever empowered, authorized, or qua- 
 lifed by the laws of this real; either 
to take, kill, or deſtroy any ſort of 
fiſh, &c. or other game whatſoever, 
ther for himſelf or any other perſon 


or, perſons whomſoever, nor to keep 


or uſe any greyhound, ſetting dog, 


hays, lurchers, tunnels, nets, or any 


other engine to kill and deſtroy the 


game, on 27th day of June, 31 G. I. 
at G. aforeſaid, within, &c. did with 


a certain net unlawfully kill and take 


ten fiſh, that 1s to OY ten trouts, con- 
* trary 
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INFORMATION. 


trary to the form of the ſtatute, &c."” 


fence provided againſt by the act of 
22 and 23 Car. 2. c. 25. is ſtealing 
fiſh; taking it 2vithout the licenſe or 
conſent of the owner. The juriſdic- 
tion given to the juſtice of peace 
is over every ſuch offender or 
offenders in ſtealing, taking, or kill- 


intention of this ſtatute mean /teal- 


ing. But this man is not convicted 
& - Io 


"CC 


ot any offence ; for he is not charg- 
ed with /tcaling, nor even with tak- 
ing and killing the fiſh of another 
perſon, or in another perſon's pond. 
The offence ſpecified in the ſtatute is 

taking it © without the licenſe or 
conſent of the lord or owner of the 


water; but it may be his own pond, 
and his own fiſh, for any thing that 


— to the contrary in the preſent 


caſe.” The other judges ſpoke to 


the ſame effect. The conviction Was 


III. 3 Term. 


Rep. 222. 


therefore quaſhed. 


To this head (of preciſion i in ſtating 


the offence according to the ſtatute) 


may be referred the caſe of the King 
i E. 26 G. V. 4. 


relawney ', where a conviction on 


22 G, III. c. 47. for inſuring a ticket in 
. the lottery authorized by 2 by G. III. 


was 


INFORMATION. 


was quaſhed, becauſe the informer did 
not ſtate that the ticket on which the 
inſurance was made was a ticket in the 

ate latter. „ 


The general doctrine, that a de- 
„ ſcription of the offence in the words 
of the ſtatute is ſufficient,” is laid 
down, by Lord Chief Juſtice Holt in 
Chandler's caſe (already cited); in 
which he ſays, It is ſufficient for the 4 | 
e juſtices, in the deſcription. of the ol 1 
“ fence, to purſue the words of the . 
&« ſtatute,” &c. And he adds: All | 
ce that is neceſſary in theſe caſes of new | 
offences made by new ſtatutes, and 
* in new ſummary methods of con- 
„ viction by them, is to ſhew ſuch 8 
% a fact as is within the ſtatute, and to 
«« deſcribe it as the ſtatute wills.” And = 
in the King againſt Speed *, he ſays, It *L9.Raym. 
« js enough to lay the fact in the words 
of the act of parliament 


Alſo where a ſtatute expreſſes; more 
offences than one in the disjunctive, 
though in the ſame ſentence, you may 
convict on either; as the reaſon of the 
thing, and the following determina- 
tions, clearly ſhew: In Rex v. Filer, Hill. 8G. 
l £27 8 35 | the! * 46. 
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the conviction was on 5 An. c. 14. for 


keeping a lurcher to deſtroy game, not 


being qualiſied. “ Mr. Eyre excepted, 


that it is not ſhewn he made uſe of 


* the dog to deſtroy game; and it may 
ebe he only kept it for a gentleman 
&< who was qualified, it being common 
ec to put out dogs in that manner.” 


| ay per Curiam, *The ſtatute 5 An. 


c. 14. is in the disjunctive, tcp or 


» uſe, fo that the bare Keeping a lurcher 
is an offence. And ſo it was deter- 


« mined in the cafe of the King v. 
King, Paſch. 3 Geo. B. R. which 
& was a conviction for keeping a gun; 


< and it was not doubted by the Court 


6 whether © the e keeping was not enough 
to be ſhewn,” the only queition they 
«© made was, 6 whether a gun was ſuch 


«an engine as is within that ſtatute : 


& and in that caſe 2 difference was 


taken as to keeping a dog, which 
„ could only be to ' deſtroy the game, 


c and the keeping a gun, which a man 
„ might do for the defence of his 
A houſe.” Thong conviction was con- 
firmed 785 | | 
In 


— 


8 Ir is obſervable, chat Abe the point de- 
crtined in this caſe has ſince been repeatedly 
held to be law, there ſeems to be an inaccuracy in 
The r manner of ſtating the caſe therein cited; for 


- ox: 


— — — * 
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In the caſe of R. v. Chipp 15 the de- n gun 706. 
fendaiit was convicted upon the ſtatute cited ate, 
4& 5 W. & M. c. 23. for deſtroying 


game, not being a perſon duly qualifi- 
ed, Filmer, for defendant, g ſeveral 
exceptions to the conviction. . That 
the information, which was ſet forth in 


the conviction, was inſufficient to war- 


rant the convickion; ; for the informa- 


tion only recited that he was an inferior 


ſradeſinan, but did not ſhew that he had 


_ waſted his fubfance, or that he was a 


difſolute perſon, which are the words of 
the ſtatute ; and therefore it did not 
appear by his conviction that the de- 
fendant was ſuch a perſon as was in- 
| tended by the ſtatute ; for he might be 


an inferior tradeſman, and yet have 


a ſufficient eſtate to qualify him to 
hunt, Kc. b | 


* 


Die * Court nated all the ex- 
ceptions ; and to the firſt they ſaid, that 


the ſtatute was in the disjunthve, Viz. 


if it be Jaw (as has been determined id R. v. 
Gardner, 22 Stra. 1098. alſo in Wingfield v. 


Stratford & al. Wils. 315.) that a gun is not an 


inſtrument the Zeeping alone of which is penal, and 


that it differs from nets and dogs, which can only | 


be kept for an ill purpoſe, then „ the keeping is 
&© not enough to be ſhewn.” And indeed that is 


tne hon adjudication in R. D. Gardner. 


inferior 
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inferior trade . or diſſolute perſon; and 
therefore ſaying that the de endant was 
either v was ſufficient Jo. 


"on fora e however, you muſt 


ſtate the offence and its circumſtances: 


more fully than the ſtatute on which the 
couvietion. is Tunded: deſcribes it. 


4 


e 


Thus, 417 is Rredgly: FRY cc 


implied in a ſtatute, though not ex- 
prefled in terms, ſhould be expreſſed 


in a conviction ; as, in the above cited 


| caſe of the King v. Mallinſon, the Court 


feemed to think, that as the zaking and 


killing mentioned in the ſtatute meant 


 fealing, that, or ſomething equivalent 


thereto, Dowd have been expreſſed. 


t As to the ſecond exception, (which. was, 
that i it is not ſet forth that defendant did unlaæu- 
Hy hum) the Court ſaid, that the ſtatutes for- 


id: ſuch a perſon as the defendant to hunt at all, 


and made it criminal for ſuch perſon to hunt gene- 


in the ſtatute againſt deer-ſtealers : and 
agreed, that in a conviction for 1 it 


fully hunt ; but in the preſent caſe there need not, 
| becauſe there is no ſuch diſtinction. 


Al ſo. 


rally. And in this ſtatute there is no diſtinction 
5 betwixt lawful and unlawful hunting, as ret IS, 


muſt be ſet forth that the defendant did unlaws-- 


INFORMATION. 


Alſo che number and nature of things | 


taken, deſtroyed, damaged, or-embez- 
zled (as the cafe may be) ſhould be 
expreſſed; more eſpecially wherever 
the ſtatute directs any recompence to 
be given to the party inj Jured. 


The 'Rgcen v. Burnaby ® was a con- aher. 


viction upon the ſtatute 43 Eliz. 2 „ Is 
againſt robbing of orchards, cutting of 
trees, &c. The conviction ſet forth, 
that whereas complaint hath been made 
to the juſtice of peace by Sir Robert 
Barnard, of Brampton, in the county 
of Huntingdon, that the defendant, in 


33 


00. 


the night time, cut down divers lime 5 


trees of the ſaid Sir Robert Barnard, 


at Brampton aforeſaid, &c. the jultice | 


of peace awarded him to pay fo much 
damages, &c. On removal by cer- 


tiorari into the King's Bench, the ſe- 


cond objection was, that the conviction 
was uncertain, in not mentioning the 
number of trees; which ſhould have 
been done as a mealure for the juſtice 
to give damages by. 


Holt Chief juſtice: « Playter's caſe, 
= 


A „ 


things ought to be mentioned if 
* ſo in treſpaſſes, much more in a 
oy conviuon, 


in 5 Coke 34. is expreſs, that in 
treſpaſſes the number and nature of 
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INFORMATION. 


$6 conviction, where all imaginable cer 


* tainty is requiſite; the ſubject, by 


© this private juriſdiction, - Ba 


by a ſingle juſtice in a ſummary 


„ way, bein vg deprived of the privilege 
„ and benefit 


of the common law, and 
* of being tried in the face of the 
country by the judgment of his peers. 


*% Beſides, the ſame reaſon that holds 


ce in treſpaſſes holds here, viz. the aſ- 


certaining the damage which by the 
I ſtatute the juſtice is to aſſeſs; and 


* this conviction may be pleaded in bar 
* of an action of treſpaſs for the ſame 
5 treſpaſs.” ——-The conviction was 


quaſhed f. 


Somewhat "FORT Fra was 1 caſe of 


P Stra. go-. the King v. Catherall® ; which ſtates, 


that the defendant was. convicted on the 
Kenſignton turnpike act for refuſing to 
account and pay over the money by 
him received as collector; and being 


8 + In the above caſe it appeared, there was 2 
claim of property on the defendant ; and an at- 
tempt was made to put in a plea to the conviction, 
(on the authority of a caſe in Cro. Eliz. 821.) 
but the Court, by the opinion of three: judges 
again(t Holr, rejected it; and ſaid the party muſt 
bring an action, though they admitted that the 
juſtices IVE no juriſdiction where property is in 


* 5 
| com- 


INFORMATION. 


committed, anda habeas corpus brought, 


the defendant was diſcharged, and the 
conviction quaſhed, becauſe no particu- 


lar ſum was ſpecified, or the times 
when the money was charged to be re- 
ceived, ſo as to enable him to defend 
8 himſelf on a ſecond charge 4. 


Analagous to this was the rule which + 


obtained as to convictions for curſin 


and ſwearing, before 19 G. II. c. 21. 


had preſcribed a ſummary form; viz. 


that the oaths or curſes ſhould be ſet 


forth; though it never was held neceſ- 
fary to ſet them out as often as de- 


fendant could be proved to have ſworn 


them f. 


To the above head, of fating the of- 


fees more fully than it is deſcribed in 


the ſtatute on which the conviction is 


made, ſeems to belong the rule, That 


* N and een pie, 


+: Vid. ante. Vid. alſo Rex v. Cable, 8 Mod. 


58. and Stra. 497. on an indictment for ſelling 


beer without paying the duty; where it was held, 
that ſaying he ſold diverſas guantitaler, without 
ſaying what quantities, was bad. 


vid. R. v. Chaveney, Lord Raym. 1368. R. v. 


Sparling, 1 Stra. 497. N. . Poppleadell, ibidem, 
686. alſo R. v. Roberts, Lord Raym. 1376, 
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IN FORMATION. 


« Which would have been a defence if 
«© poſſeſſed, though contained in a dif- 
< ferent ſtatute, muſt be negatively fet 


out, if the ſtatute on which you con- 


898 « vittmanifeſtly refers to it.“ 


Thus, the ſtatute of 22 and 23 r. | 
IT. c. 25. having allowed a number of 
exemptions from the general prohibi- 
tion to keep or uſe guns, bows, grey- 


Hounds, &c. and the ſtatute of 5 An. 


c. 14. infliting a penalty for keeping or 
ufing any greyhounds, '&c. on any per- 
fon not quali fed, the Court have deter: 


mined, that on a conviction under the 


5 An. you muſt ſtate and negative all 


the qualifications mentioned in the T2 - 
and 23 of Car. II. 5 


5 the earlieſt ck ftieed, upon . 
ſtatute of 5 An. viz. Regina v. Mai- 


: thews a, the Court ſeem to have thought 


other wiſe; for they ſay, if it had 


been laid generally thus, that he 


not being a perſon qualified accord- 


Ding to law,“ it had been enough. 


But as the Court there give an opinion 
againſt the. conviction, though upon 
another ground, viz. that it attempts 
to recite the - qualifications and mif- 
recites them, and do not appear to 
have 


trary doctrine i is now fully eſtabliſhed. 
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INFORMATION. 9 


to have come to any final judgment, this 
dictum has had no weight in the ſubſe- 
quent determinations, by which the con- 


7 AR n 

S 
7 N >4 3 
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The King v. M: arriot® ſeems to o be ⸗ Str. 66. 
the firſt caſe of this kind in the books, 
though two preceding determinations of 
the Court are there cited. In that caſe, 

as ſtated, it appears as if the objectien 

was made to the information ; and yet 

the Court is ſaid to have quaſhed the 
conviction, *© becauſe the witneſes had 
taken upon themſelves to Our” 11 

« the N e er 


The next caſe is the King u. John 
PTA which ſtates, that“ the lk o Lord 
< was convicted by Sir Henry Bate- 418. 
© man, a juſtice of the peace of Mid- 
«© dleſex, for unlawfully keeping a lur- 
cher and a gun to kill and: deſtroy 
< the game, non exiſtent qualificatus per 

leges hujus regni ad hoc faciendum con- 

tra formam flatuti in hujufſmodi- caſu 
editi et proviſi. And this conviction | 
being removed into the King's Bench 
by certiorari, was quaſhed, Saturday, 
February 12th, 1725, becauſe it was 
only averred generally that he was 

e and did not aver that the 
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INFORMATION. 


221 e had not the particular qua- 
„ lifications mentioned in the ſtatute, 
* as to degree, eſtate, &c. 


=” Here it docs hot appear * the 
| objection was made to the information 
or evidence. In the King v. Maurice 
Jarvis o, it ſeems to have been deem- 
| ed an objection to both. This was a 
conviction upon 5 An. c. 14. It was 
for keeping and uſing one ſetting dog 
and ſetting net for the deſtruction of the 
ame. The information ſtated, . that 
defendant, at the time and place when, 
&c. was not qualified by any laws or 
NRatutes of this realm to kill game, or to 
Keep or uſe any nets, or dogs, or other 
engines, for the deſtruction of game, 
&c. The evidence, after fully proving 
the fact, was exactly in the ſame words 
0 as to the qualification. The adjudica- 
8 tion ſays, © It appears to us, the ſaid 
«« juſtices, that the ſaid M. f. (the de- 
<«. fendant) was not then anywiſe quali- 
c fied, empowered, licenſed, or authoriſ- 
ed, by or according to the laws of this 
& realm, to kill game; and that the 
* ſaid M. J. is guilty of the premiſes 
* aforeſaid charged on him i in and by 
the ſaid information.“ 


The firſt objection to as conviction _ 
Was 


INFORMATION. e 35 


was, that the juſtices have not ſhewn 
they had juriſdiction over this defen- 
dant for: they have not ſufficiently 
. ſhewn his defects of SIG 


Lord Mansfield: — * It i is now ſettled 
<« by the uniform courſe of authorities, 
e that the qualifications muſt be all ne- 
% gatively ſet out, otherwiſe the juſ- 
<«< tices have no juriſdiction over the 
<< perſons killing game, or keeping dogs 
&« or engines for the deſtruction of it. 
«© The Obiter ſaying, in 10th Modern, 
„ if it was a book of better authority 
than it is, would ſignify nothing when 
& the determinations are the other way. / 
„There is a great difference between 
the purvieu of an act of parliament, 
and a proviſo in an act of Parlia- 
„ mint. 
& In the caſe of R. v. Marriott e, P 1 Stra. 66. 
< where the witneſs ſwears only. gene- 
< rally, it was holden inſufficient ; and 
<« the juſtices, who convict upon the 
« evidence of the witneſs, can have no 
6 other or further ground to go upon 
than what the witneſs ſwears. - 
In the caſe of R. v. Hill a, it is the a «Tas 
very point eſtabliſhed and ſettled, that Raym. 
| ry the general averment 1s not ſafficient, . 
„ and that it muſt be averred that the 
defend had not the particular qua- 
-C. 2+ *- v 
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INFORMATION. 


6 Sfications: mentioned in the Ratuts, 
<6 us to degree, eſtate, &c. 
* In the caſe of Bluet qui tam. . 


'& Needs." the general averment of de- 


c fendant- s not being qualified, was 


“ holden to be ſufficient upon an action, 
_** though inſufficient upon a conviction. 


The diſtinction is obvious between 


= an action and a conviction. And 


„there it was agreed (and it is given 


e as the reaſon why it is not good up- 
on a conviction) that it mult be made 

out before the juſtice, that the party 
* had no ſuch qualifications as the law 


requires, beſorxe the juſtice can con- 
« vict him; and the juſtice muſt re- 
b turn, that he had no manner of a 4 


„ -lfacation. 


Here the winels e 1175 gene 


< rally that the defendant was-not qua- 


<« lified, &c. The juſtices adjudge it 
t generally only. Phe ftream can go 
5 no higher than the fpring- head. So 
&« the concluſion which the juſtices 
% drew from the teſtimony of the wit- 


cc neſs muſt be As general as that Tet 
ls ce timony. 


< In the caſe of R. v. Piablar; it was 


ce“ laid down as a rule, that the want of 


the particular qualifications required 
« by 22 & 23 Car. II. c. 25. ought to 
* __ negatively let out in convictions, 

ant: 


INFORMATION: 


« and the only queſtion there Was, 
« whether it was neceſſary. to add, nor 
<« lord of a manor.” Exceptio probat re- 
<« gulam; nor was the general rule at 
e all doubted or: diſputed in that cafe. 
e In indictments upon 8 & 9 W. III. 

e. 26. for having a- coining preſs, 
<« every thing which ſhews that the de- 

% fendant had no authority, muſt be 
"7 negatively ſet out. And ſo it was 


« done in the indictment of Bell, 


* which was lately argues: before all. 7 
the judges. . 
c I take the point to be fully Etled 7 
by the conſtant tenor of all the au- 
_ © thorities;-attd, I think, upon very 
* good reaſon, if there was need to 
< enter into the reaſon at large after it 
ny has been finally ſettled already. i A 


M. J. Denpiſon' ae He SY 
ct was a clear caſe; and that it was 
fully ſettled and eftabliſhed, that, in 
<< theſe convictions, the want of the 
particular qualifications mentioned in 
the act of 22 & 23 Car. II. ought to 
© be negatively ſet out, if not, the jul. i 
© tices have no juriſdiction to convict 
© defendant as an offender : and the 
evidence and adjudication ought both 
** of them to be, that he or not 


42 
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W che qualifications, which are ſpect 


fed in that act, nor any of them. 


Indeed, you are not obliged to go 
5 further than the words of this act of 
“ parliament of 22 & 23 Car. II. and 
„that was the caſe of R. v. Pickles. 


„ But, however, in that caſe the pre- 


« ſent point was eſtabliſhed, and taken 


: to be indiſputable. 


“It is ſaid, that it is ſufficient to by 


the. FO ay in the words of the act of 
+ parliament. But that is not always 


«* ſufficient : it may be neceſſary to go 


at G. c“ further. R. v. Chapman *, about rob- 


1. B. K 


« bing an orchard, was a "caſe where 
„ the mere purſuing the words of was 5 


« ſtatute was not ſufficient. 


„But this point now before us is a 
« ſettled caſe ; and therefore there is 
9 no need to enter into argument about 
(c 


* 


Mr. J. Foſter concurred. In ne- 

ative acts of parliament the point is 
fully ſettled and eſtabliſhed; that the 
particular qualifications mentioned i in 
ce the purview of them muſt be nega- 
* tively ſpeciſied 1 in convictions made 
upon them.“ T2 


c 


E 


4 


8 


8 


By the court unanimouſly, the con- 
viction was quaſhed. 


x have 


3 INFORMATION. 


* have inſerted the arguments of the | 
judges, (as ſtated by Sir James Bur- 
row) in the above caſe, at large, on ac- 
count of ſome obſervations, which (en- 
ceouraged by what the Court have thrown. 

out in a ſubſequent caſe) I ſhall venture 
to make on them. 


* 


It ſeems highly 9 in order to 
ſettle the law reſpecting convictions with 
perfect preciſion, to ſtate accurately to 
which branch of them each caſe reſpec- 
tively applies. This in the older caſes. 
is often omitted, and cannot always be 
gueſſed with ſufficient certainty, from 
the conviction at large, or a clear ab- 
ſtract of it, not being given in the 1e. 
port. In the latter reports we are not,,, Sir 
in general, under the ſame diffculty; I Purrow, 
and in the ſtate of the preſent caſe, it o, 
appears clearly that the information. 
ſtated only generally that the defend- 
ant was not- qualified, without reciting 
the qualifications of the 22d and 2 3d 
of Car. II. As therefore the authority 
by which the juſtice takes cognizance 
of the offence muſt appear upon the 
information, (or in other words) as ſuch 
a- complaint muſt be laid before him as 
warrants his proceedings upon it, the 
proper. place for negativing all the qua- 

Us: ae. 
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Ukentions, (any. of -which, it hes Heel 
held, would take away the juriſdiction 
of the juſtice) ſeems to be the informa- 
mation. That it is neceſſary in the in- 
formation alone, appears reaſonable, 
from the dali conſiderations: . 


Firſt, It cannot be reaſonably requir- 
ed in the evidence; becauſe it is not 
the evidence, but the information, that 
gives juriſdiction to the juſtice; which 
juriſdiction cannot be again taken away, 
unleſs the defendant ſhall prove himſelf 
to be poſſeſſed of ſome of the qualifica- 
. tions ſpecified in the ſtatute, the onus. 
1 of which proof ſeems to lie upon him, 
as it is impoſſible, in point of fact, for 

witneſs to negative all the qualifi- 
cations; he cannot, at moſt, go fur- 
ther than his belief; which, with full 
proof of the fact that conſtitutes the 
offence, muſt, in reaſon, be ſufficient 
to put the delendant upon proving his 
qualification, . unleſs he thinks fit to de- 
ny the /ads. It is not therefore, rea- 
ſonable to require that the juſtice ſhould 
ſtate upon his proceedings that which 
cannot, or ought not, to have, paſ- 
ſed. This reaſoning is ſupported by an 
obſervation. of the Court in a late ca'e 
of 


INFOR MATION 1 


of R. v. Opotother®, meugh they hag" 2 
not then an opportunity of Wen Rep. vel. 


. the n. py 7500 


| Secondly; With regard 4110 to the 48. 
judication, or, as it is called in this 
treatiſe, the judgment, there ſeems to 
be no reaſon "oi all the qualifications 
ſhould be exprelsly negatived there any 
more than in the evidence. Ihe adju- 
dication is no more in fubſtance than a 
declaration, that the facts alleged in the 
information are proved to the fatisfac- 
tion of the juſtice ; and when it fays the _ 
defendant “ is convicted of the faid of. 
+ fence,” it refers to the offence charg- 
ed in the information, as no proof of 
any other offence could have been ad- 
mitted on the hearing of that complaint. 
It muſt therefore be equally unneceſſar 
to repeat and negative all thefe quali- 
fications, as it would be to repeat all 
the other facts alleged in the informa- 
tion, the general terms of the en, 


tion ane equally to all. 


For the above Nase it is preſumed, | 
that, although the caſe of the King v. 
Jarvis has fully eſtabliſhed the rule of 


| N out the qualifications negatively | 
5 85 in 
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CN NC TELEDLTTES INTO 


_ 


in the 3 yet as . is there 
ſaid to have been thrown out relating to 
the evidence and adjudication, amounts 
to no more than an obiter dictum, a 
Court would now, in conformity to 

What is ſaid in R. v. Crowther, be in- 

clined to confine the rule to the infor- 
mation e. 


It is, however, drama ſo neceffary 
in the information, that if the qualifica-- 
tions are omitted to be ſet out there, the 
evidence will not. ſupply the defect. 
This was held in the. King v. Wheat-. 

Dougl. man, in which caſe the qualifications 
were negatived in * evidence, but not 


331, 2. 
in the information. . 


The difference alluded to, deen 5 
| exemptions or qualifications in the pur- 
view (or enacting clauſes) of a ſtatute, 
and thoſe in a proviſo, is, that the lat- 
ter need not be ſet out and negatived; 
-. an. the following caſes ſeem clearly to 
” Trin. prove: viz. the King v. Ford”, which 
= 1Stra was a conviction on 3 Car. I. cap. 
| for keeping an alehouſe without licenſe. 
Forteſcue objected, that in the act there 
is a proviſo to exempt perſons who have 
been . by * former law of 5 
and. 


INFORMATION. 


and 6 Ed, VI. cap. 2 5. and therefore it 
ſhould have been ſaid, he had not been 
| rene 5 9 that act. 


Sed per Curiam, e That coming in 
« by way of proviſo, he ſhould have 
« inſiſted on it in his defence. It ap- 


« pears. he was aſked what he had to 
<< ſay, and therefore we may reaſonably 
<< preſume he had no ſuch defence to 


% make.” The conviction was. confirm- - 


ed. The next caſe on this point was 
the King v. Bryan. Defendant was 


convicted on the Gin Act; and an ex- 


47. 


* Mich, Iz 


ception was taken, that there. was no Stra. 110r. 


averment, that it was not ſold © to be 
«© uſed in:medicine::*? and the caſes on 


the Game Ac were mentioned, where 


in convictions it is neceſſary to elne 


all the eee for killing ne, ä 


Per Curiam, ce This is brought with 
in the general enacting clauſe; and 


the true diſtinction is, where the ex- 


** tenuation comes in by way of provi- 
„ ſo or exception.” The conviction 
was confirmed. The ſame has been 
held where a ſubſeguent ſtatute makes 


an exception to a former one; for it is 
incumbent on the defendant to ſhew, 
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OP eee 
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y Per Cur. 
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Hall. 1. 
Trin. 26 G. 
III. 1 Term. 
Ys 320 


ſome of them, that part of the in 


[NFORMATION. 


by y way of defence, that he comes within 
ſuch exception 7. 2 


It is allo now ſettled Cinteichſtand-” 
ing what is ſuppoſed to have been ſaid 
by the Court in Reg. v. Matthews 


above-mentioned) that in thofe caſes 


where the informer need not negative 


any of the exceptions, and . mito 
orma- 


tion will be rejected as ſurpluſage, and 


the reſt holden good. This was one of 
the points in the caſe of Rex v. Hall, 
haſt cited, where the conviction was on 
22 Car. It. Be bo (for having an unlaw- 
ful religious meeting in his houſe) and 
the information negatived, unneceſſa- 


ily, ſome of the exceptions in the ſta- 


tute of 1 W. & M. c. 11. but not all 


of them. Yet the Court, on the above 


principle, affirmed the conviQion. 


Though ſo much exattneks and pre- 


ciſion is required in deſcribing the of- 


fence; yet where a conviction expreſſes 


a number of offences conſiſting of the 
fame fact repeated, the words that 


b charge the fact to be an offence need 


not be repeated as many times as the 


fact is alledged to have been committed. 


For inſtance, in R. v. Speed*, exception 
5 was 


. 


INFORMATION. 


| was taken to a conviction for deer-lfeal- 
ing, that the facts were laid at ſeverat 


diſtinct days, and then at the end comes 


illicite occidit; and fo it did not extend 


to them all. But per curiam, It is 
&«© one entire ſentence, and then illicite 


„ occidit will extend to every one of ; 
e them as much as if it had been mp”: 


40 peated particularly.” 


It ſhould alfo feem, that when a pe- 


nal ſtatute varies the quantum of the 


penalty according to the circumſtances 
under which the offence was committed 


(unleſs where ſuch circumſtances ' are 
of the effence of the offence), you need 
not expreſsly {kate under which of the 


circumſtances it happened; eſpecially if 


you go only for the leſſer penalty.— 

Thus, in a conviction on the Auction 
Acta, for putting goods up and ſelling * 
them by auction without taking out a li- 
cenſe, it was not expreſsly ſtated whe- 


17 G. III. 
c. 50. 
v. Valey. 


ther the offence was committed within | 


or without the bills of mortality, tho“ 
the act impoſes a greater penalty on 
perſons trading in that manner within 


the bills than without; but the offence 


was laid to be done 4 at Reading, in 


&« the county V Berks 288 which Lord 


Mansfield ſaid, . W to 


be 


88 
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1 
15 
[4 


be without FE | bills of mortality v tho“ 
not e averred to be lo” 


naher principle . to be, that 
the party againſt whom the offence was 
committed. (ſuppoſe an officer in the ex- 
| ecution of his duty) need not be ſtated. 
7 to have taken every ſtep required by the. 
ſtatute to make his proceedings regular 
and legal; and that if thoſe proceedings 
are to be varied according to time, 
place, &c. it is not (on that account) 
neceſſary that the exact circumitances - 
of time, place, &c. ſhould be ſtated. 
Of this kind was the caſe of the King 
v sira gg. v. Teed®, which was a conviction for 
obſtruQing an exciſe officer in coming 
to weigh candles. And it was object- 
ed, that by 8 Ann. c. 9. the officer has 
power to enter by day or night, and if 
by night, then in the preſence of a con- 
ſtable; and here it is not ſaid whether 
it was by day or night: it might be by 
night without a conſtable, and then it 
was lawful for the defendant to ob- 
ſtruct. Sed per Curiam, That ſhould. 
have been ſhown by the defendant, and. 
then he would not ha ve been convicted. 
* 
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INFORMATION. 


It is enough that this conviction does 
not appear to be wrong. We will pre- 
ſume the entry to have been in the day, 
elſe it would have been ſaid in nocte ejuſ 
| dem diei, The conviction was con- 


firmed. - 
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TREO I 


| Df the Summons, = 


5 
{ 


HE Summons immediately fol- 
lows the INFORMATION : and ſince 
it cannot, from the reaſon of the thing, 
be prior in order of time; ſo if the 
ſummons bear date on an earlier day 
than the information, it would vitiate 
the conviction. 


In the caſe of R. v. Kenta, the de- 
fendant was convicted for keeping a 
gun fer deſtroying the game, not be- 
ing qualified by law, &c. And the 
conviction being removed into the 
King's Bench by certiorari, was 
quaſhed, becauſe the information was 
{et out to be exhibited 2d Nov. 1 G. 
II. and the witneſs was ſworn, and 
made his oath of the truth of the 
facts contained in the information 
the ſaid 24 Nov. 1 G. II. but the ſum- 
mons of the defendant, his appear- 
ance and making defence,” and the 
. conviction, 


4 e was laid to be the 2d of 
« OQober, 1 Geo. II. which was before 
the information and examination of 
= enen c. ; 


It FIRE: chin that hy mandy ought, in 
point of fact, to be fummoned. In the 
caſe of- Rex v. Venables (which was b Ld. Ram 
the caſe of an order, where the court 1405, Lire. 
is leſs ſtrict than in convictions) “ the * 
Court were unanimouſly of opinion, 
that the party in theſe caſes ought to 
* be ſummoned. in fact; and if the juſ- 
tices proceeded againſt 2 perſon with- 
out ſummoning him, it -would be a 
“ miſdemeanor in them, for which an 
5 information would lie e them.” 


Alco in Rep v. Dyer * defendant was « Sk 187 
convicted on the ſtatute 7 Jac. I. c. 7. 
for buying embezzled yarn; and it ſet 
forth, „ Whereas complaint had been 
% made unto A. and B., &c. And 
„ whereas the defendant was ſummon- 
_ © ed to appear before them, and by 
virtue thereof did appear, on Tue/- 
day the 17th' day of April, 1702, 
« tc.” It was obj jected, that there 
was no ſuch day as Tae the 17th 
ay of + ah 19 1 . indeed, 5 
| 17th. 


54 


SUMMONS: 


15th day- was Friday; ſo that the time 
of the ſummons being impoſſible, it was 
the ſame thing as if there had been no 
ſummons, and a ſummons was neceſſa- 


8 65 Ef per Curiam, * Upon the com- 


< plaint the juſtice 8 to make a 
« memorandum and iflue a ſummons; 


and if the party will not appear, or 


e cannot be found, he may proceed.— | 


In the principal caſe it is manifeſt 


there could be no ſuch day, and 


| 4 therefore he could not appear there · 


« upon; and when one day is ſet forth, 
© his appearance on another cannot 
e be intended.“ The conviction Wes | 


quaſhed, 


In all the fabſequent caſes, it POE, 


to be underſtood, not only that there 


muſt be a ſummons in point of fact, 


but that it mult be ſhewn upon the con- 


viction. But it has been made a queſ- 
tion, whether it be neceſſary that the 
ſummons. ſhould be particularly ſet out; 


that is, whether the day and place 1 


ſhould be ſtated, or whether to ſay (in 
general terms) that the defendant was | 


1 980 Jummoned, be ſufficient... 


The firſt caſe. as to this. 2 8 ſeems 
to 


2 * 


SUMMONS. 


to ba Regina - v. Green 4. 


Court was moved to quaſh a conviction 
upon the ſtatute 8 An. a 


ainſt a baker 
for * ſelling bread. It was objected, 
that the conviction ſets forth, that 
being debite f 
deim they proceeded, Kc. whereas 
natural juſtice requires that the defend - 


ant ſhould have had a reaſonable time 


allowed him for e dis defence. 


Parker Chief 5 uſtice 
I 


terial obje 


6 ſummons was made.” 


Pong Junior. 
% whether, when it is ſaid that he was 
„ debite ſunimonitus, the word debite 


does not import all reaſonable cir- 
* cumſtances relating to that ſummons :- 
F and I am of opinion It does.“ 


In the N caſe the e was 


quaſhed for another objection f. This 
point, therefore, was left undecided ; and 
nothing 


* This-ſeems rather an extraordinary offence as 


ſtated; but the cmviction muſt have been on the 


8 An. c. 18. ſ. 3. for not obſerving the aſſize, or 


ſelling bread of I than the due weight. The 
above act is now repealed by 3 G. II. c. 29. 


'T Vid. 225 title Evidence. 


ummonitus, and not ap- 


— This i is a ma- 
on. Not ſaid that he 


was ſummoned to appear at a certain 
„ time, or any time, or when the 


— 66 To be conſidered, | 


— & 


There the: 10 Mod. 


bbs. 


© Stra, 46. 


SUMMONS. 


Seite can be collected from that part 


of the caſe, but that it was then conſi· 


dered as doubtful. 


m N. v. Simpſort, an objefion was 
made to the ſummons, that it does not 


particularize the place and hour: it is 
only, licet ſummonitus fuit ad hoc tempus- 


et hunc locum, ſed defalt fecit. Anfwer, : 
The default entered by the juſtices im- 


plies the ſummons was to appear at that 


time and place, for otherwiſe it would 
not be a default; and when the legifla- 


ture has given a power, we will pre- 


ſume the juſtices purſue that power, un- 


leſs the contrary appears. It they did 


not make a proper ſummons, they are 


de for 1 it by information... 


The laſt- mentioned caſe Wewd, that 


the day and place of the ſummons be- 


ing ſhown by reference to the day and 


— 4 on which the defendant made de- 


fault is ſufficient; and though there 


does not feem to be any deciſion ſince, 
that the words duly ſummoned would ofß 


themſelves be ſufficient; yet, conſider- 


ing the inclination ſhewn by the Court 
of late rather to ſupport convictions 
than quaſh them, it is probable they 


would, on principle, deem it ſufficient. 


However, it is ſafeſt to ſtate the _ and 
place. woe 
I 


—— 


If the 1 be 3 ſtated, 
it ſhould appear to be for a reaſonable 
time and place: and it ſhould ſeem, by 
what was ſaid in R. v. Mallinſon *, that 5 Ab 4 
a ſummons to appear immediately on the Bur- 679. 
receipt of that ſummons would be deemed 
unreaſonable. This was Mr. Norton's + 
firſt objection to that conviction; tho? 
he admits it was not neceflary to have 
ſet it out at all; probably meaning, that 
duly ſummoned would have been ſuffi- 
Died The Court did not indeed ex- 
preſsly decide upon that objection, (hav- 
ing quaſhed the conviction for another 
fault); but Mr. Juſtice Wilmot ſays, 
„This conviction is bad for the faults 
„ that have been mentioned, and fora 
% great many others; it had been 
< throughout; which ſeems to im- 
ply, that He —_ this dar had 


. 


The "Acerca? s appearance cures 
any defect in the ſummons, or even the 
total want of one?” | 


* ud. n title Ipprarance 


OF 
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n ons 
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Appearance or Non-Appearance - 


oF 


DEFENDANT. 


T muſt be ſtated, whether the de- 
1 fendant appeared, or not; for only 
in the cafe of his not appearing is the 
ſummons material; the following deter- 
minations having ſettled that appearance 
cures every defect of ſummons. | 


z Salk. 383, In the caſe of Reg. v. Barret* (which 
was a conviction for deer-ſtealing) the 
third objection was, that there is no due 
ſummons. Non allocatur, the defend- 
ant having appeared. In a mandamus 


ö | it muſt appear that the party was ſum- 
{1 moned; becauſe he is to loſe his free- 
1 hold, and it is a courſe of proceeding 
q by the common law, wherein no appeal 


lies; otherwiſe in convictions, which 
| "LS N are 


AP PEA RANCE. | — 


are proceedings by ſtatute, i in which the 
defendant appeared, and that appear- - 
| ance will aid the want of ſummons. Se 
it was held in-Peache's caſe; and all the 
precedents gre ,,, 
The caſe of R. v. Johnſon® v was con- b Stra. 3061. 
viction on 5 An. for keeping a gun not 
being qualified; and exception was 
taken by Fazakerley, that there was not 
a reaſonable ſummons, for it was made 
on the 5th of October to appear the 
ſame day, which might be impoſſible, 
on account of diſtance, or the ſummons 
being ſerved late, and his witneſſes 
might not be got together on ſo ſhort a 
warning : then, it 1s to appear apud 
paroch' prædict', whereas there are two 
pariſhes mentioned before; ſo the man 
may have gone to one whilſt they were 
bene him at che other. 1 


Wearg contra. The defendant ap- 
peared at the time, and made defence; 
ſo that cures all defects in the ſummons. 
Lt per Curiam, The anſwer is rig. 
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R. v. Aikinc, The A hade 3 Burr. 
been convicted on the Hawkers and Ped- 78s. 
lars AQ. Sir Fletcher Norton object- 
ed to the conviction: for, iſt, He was 
not ſummoned to anſwer to the charge; 

; | at 
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APPEARANCE. 


at leaſt it does not appear that he was 
ſummoned. The Court were unani- 
mouſly of opinion, that theſe objections 


were not well founded; for firſt, He 


did appear, and denied che guilt; but 
did not deſire further time to produce . 
his evidence, or to prove his innocence. 


He ſeems therefore to have waived any 


e defence. Conviction affirmed. 


It was formerly made. a e e 


whether the juſtice, having ſummoned 
the defendant, might, if he did not ap- 


pear, proceed to hear the evidence, and 


1 Stra 44. 


convict him, in caſes where the ſta- 


tute does not expreſsly give ſuch a , 
power; but ſince the caſe of R. v. 
Simpſon*, it ſeems Pentel, ſettled that 


he may. 


In that cafe which was a conviction 
for deer-dealing* „it was objected, that 


as no appeal lies in this caſe, the juſ- 


tices ſhould not have proceeded in the 
abſence of the party, eſpecially where 


it may end in a corporal puniſhment, 
as it may dohhere, for want of a diſtreſs. 
Parker, Ch. J. delivered the reſolution 

of the Court. We are all of opinion 


1 the ne 9 0 De Mrs with- 
* out 


* 


* Vid. ſupra, title Summons. 


APP EARANCE. 
cout appearing. The ſtatute is ſilent 
< as to the method of proceeding ; and 
„ the law of England, it is true, in 
„ point of natural juſtice, always re- 
* quires the party charged with any 
„ offence to be heard before he be con- 
-<< demned in judgment ; ; but that rule 
„ muſt have this exception, unleſs it is 
by his own default; were it otherwiſe, 
** every criminal might avoid convic- 
tion. The law being ſo, the magiſ- 
© trate is bound to give ſome opportu- 
«e nity to the party to appear ; and it, 
upon ſuch a notice, he neither comes 
nor ſends a ſufticient excuſe, the ma- 
giſtrate may proceed to. judgment. 
II this was not to be allowed, the 
** conſequence would be, that the offen- | 
der would eſcape unpuniſhed, be- 
<* cauſe he would never appear purpoſe- 
ly to be convicted; and that would 
be to make the execution of the law _ 
++ depend on the will of the offender.” 
He goes on more at large to prove that 
proceedings againſt a man in his ab- 
<< lence are not againit the common 
*© law;” but the point being ſo tho- 
roughly fercled, it is needleſs to go fur- 
ther with the W Hons 
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Rep. 320. 
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OF THE 


Defence: or Confeſſion. 


F the 4 appear, he ſhould 

be aſked what he has to ſay in his 
defence ; and that defence (if he makes 
any) or his confeſſion (if he confeſſes) 
muſt be ſtated in the conviction. 


This proceſs dern the moſt regular; . 
becauſe if he confeſſes (which though 
not probable is poſſible) it is needleſs to 
hear, and conſequently to ſtate, the evi- 
dence againſt him; though the evidence 
may, and in lome precedents | IS, ſtated 


firſt. 


It has accordingly been determined, 
that the defendant's confeſſion, or 
< pleading guilty” cures the objec- 
tion that the evidence was not given 
in his preſence, which otherwiſe has, 1 in 


a R. v. Sa- many caſes, been held fatal“. 
muel Hal! 


Tr. 26 G. 
m Term. On the ſame principle. if the 1 


ant contetics the charge, the juſtice may 
convict 


CONFESSION. 


convict without going into any evidence 

againſt him ; and it has been determined 

he may do ſo, even where the ſtatute ſays 
nothing of confeſſion, but only directs 


him to convict by the oath of a witnels 
or witneſſes, 


In the at of R. v. 3 the defen- b stra. 546. 
dant was convicted on 5 Ann. c. 14. for 
uſing a greyhound in killing four hares*, 
per quod, he rien 20l. | 
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Reeve excepted to the conviction, 
that the act of parliament had only 
given the juſtices juriſdiction to convict 
upon the oath of one or more credible 
witneſſes, whereas this was upon his 
own confeſſion, which, he inſiſted, the 
Juſtices had no power to take; and it fol- 
lows in the act, that the perſon /o. con- 
victed ſhall forfeit, which word % is 
relative to the former method, by oath 

of one or more credible witneſſes. | 
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Sed per Curiam (præter La ) 7 The 
* conviction mult be confirmed. The 
intent of mentioning the oath of one 
< witneſs was only to direct the Juſtices 


D-2. 4. 8 
* Qu. Whether he ought to have been convict- 
ed in more than one penalty ?—and yid. Cripps v- 
Tas poſt, title Fudgment. | 
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CONFESSION. 


**::that they ot not convict on leſs 
© evidence. Suppoſe the confeſſion 
* had not been before the juſtices, but 
© before two witneſſes, who had ſworn 
it; that would be convicting him on 
the oaths of witneſſes, and yet the 
e evidence would not be ſo ſtrong as 
ce this. By the civil law confeſſion is 
c* eſteemed the higheſt evidence, and 
te in ſome caſes, though there are one 
“ hundred witnefles, the party is tortur- 
cc ed to confeſs. Here the juſtices had 
& a better evidence than the evidence 
« of any ſingle witneſs, and it is a mon- 
* ſtrous thing to ſay, that a better fort 
e of evidence ſhall not do.” 
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But the confeſſion wall he of fuch | 
facts as fully conſtitute an offence; o- 
therwiſe it will not n any defect of 
evidence. 5 
© 1 Burr. The cafe of R. v. Little* was upon 
16 gt No conviction on the Hawkers and Ped- 
ure. 250 lars Acts 1 The information ſtated that 
u. „. defendant, on ſuch a day, at ſuch a place, 

* 3 K 4 709 Hund offering to ſale ſilł handker- 
# i © chiefs, and trading as a harter, ped- 
F lar, or pelty chapman; and that the 
1 „ tdi { 'the defendant) did then 
5 « and there offer to ſell a parcel of ilk 
1 „ handkerchiefs.” It then ſtated that 
the defendant did not, as BE Las 7 
0 


CONEFES 8 ON. 


fo to do, produce any Wen as the 


lau in that caſe provided directs, to qua- 


lify him for his /aid trading; that de- 


fendant being brought before the juſtice 
and being preſent, and having heard the 
information read, &c. is aſked, &c.“ if he 


c hath any thing to lay, or can fa 1 


thing why he, the laid T. L. ſhould 


Fay » 


charged upon him in form afore/aid ac- 


ce cording to the form, &c. Where- 


* upon he the ſaid T. L. doth now here 


© freely and voluntarily &@nfe/5. be- 


„ fore me the ſaid juſtice; that he the 
< ſaid T. L. did Mer to ſell fulk handker- | 


% chiefs to the ſaid T. P. in ſuch man- 
„ is mentioned in the ſaid infor- 
e mation.” It then ſtated, that he was 
required by the juſtice to produce a li- 
cenſe, & e. io travel or trade, purſuant 
to the ſtatute ; that he did not produce 


any ſuch licenſe, or any licenſe, &c. and | | 


did not pretend or allege that he was 


the real worker or maſter of the goods, 


or the child, apprentice, agent, or ſer- 


vant of any ſuch worker, &c. nor al- 


lege any other matter in his defence. 

The adjudication was, that ſaid T. L. is 
a hawker within the true intent, &c. 
that jt manifeſtly appeared to the juſtice 


that the ſaid 7. L. is guilty of the offence 


in the ſaid information above laid to his 
charge in manner and form, &c.: there- 
'D 3 e rs 


— 


«© not be convicted of the ſaid =_ a. 
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CONFESSION. 


fore that it is adjudged by him the faid 
Juſtice, that the ſaid T. L. be, and he is 
convicted of the ſaid premiſes, in the ſaid 
information ſpecified, above laid to his 
charge, according to the form of the 
ſtatute, &c. and the faid T. L. forteit 
the ſum of 121. for his ſaid offence, to be 
levied and 5 wenne to the form, 
We. ä ö 


Lord Mansfield. —“ The act of 3 & 
4 An. refers to the deſcriptions in 
„ thoſe of W. III. A ſingle act of ſel- 
<« ling a parcel of ſilk handkerchiefs to 
a particular perſon is not a proof that 
* he was ſuch a hawker, pedlar, or pet- 
e ty chapman, as ought to take. out a. 
_ © licenſe by theſe acts of parliament.— 

«© Now it is certainly of the eflence of 
< the crime of not produeing a hicenie, 
* that he muſt be ſuch a perſon as 
«< ought to take out a licenſe. And the 
„ confeflion is only of the fact that he 
6 ſold the handkerchiefs to T. P. not 
«© that he traded as a hawker, &c.“ - 
He then lays down the ſtrict princi- 


e vid. Ante, ple in deciding upon convictions e, and 
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adds, I do not ſay that it is neceſſary 
© 0 define exactly what a hawker, ped- 
« lar, or petty chapman, js, but it is 
on neceſſary to alledge -and ſhew thathe 
— 8 fold the youu or traded as one.” 


The 


CONFESSION. 


The other judges concurred 5 


— 


per Cur. unanimouſly. Convidion : 
Tall. | 


If the Abende, when put on his 
defence, ſets up a claim of right to the 
thing he is accuſed of taking or deſtroy- 
ing, and there is any pretence or colour 
for ſuch right, the juſtice ought to ac- 
quit bim. This is laid down by Lord 
Ch. J. Holt. R. v. Speed. By which it .d. Raym. 
ſhould ſeem, that if ſuch a colourable 583. 
right appeared upon the defence (as 
{tated in the conviction) ſuch conviction | 
would be quaſhed. | 


If the defendant denies the fact FEA 
_ eq upon him, or pleads not guilty, the 
next ching to be ſtated 1s 


*. Vide the Report. 


Sb 


The Evidence. 


1 T ſhould contain, as well as the in- 


formation, the day and place where 
it was taken, the name of the offender, 
and the time when the offence was com 


mitted, ſubject to the qualification above 


ſtated, viz. that it may be ſufficient to 
fix it between ſuch and ſuch a day. For 


in the Qucen v. Simpſon *, the fourth ob- 
jection was, that though in the informa- 


tion the offence may be ſaid to be com- 
mitted between ſuch a time and ſuch a 


time, yet the proof out to be certain.— 


Nov the oath is no more than that the 


defendant did, within ſuch a time and 
ſuch a time, ſteal num cervum ; ſo that 
the time is left as uncertain in the evi- 


dence as in the information. And then 


non conſtat, the evidence relates to the 


fame deer. It ſhould have been cervum 
in information* predict nientionat. But 


to 


* Quod vid ante, tit. Jnformation, 


EVIDENCE. 
to this it was anſwered; in behalf of the 
conviction, that it was next to impoſſi- 
ble for the witneſs to be able to ſwear to 


the very day, and not to be intended 


that there were more deer ſtolen than 
one. 


Chief Jultice Parker faid, there A 


nothing in the objection as to the evi- 


dence; and Eyre Juſtice ſaid, it had 


been ſettled in Chandler s caſe, that be- 


tween ſuch a day and ſuch a day was: 
well enough. The conviction was held. 


good. 


| It muſt alſo contain, iſt, The name? 
of the witneſs that he may appear to be / 
a different perſon from the informer ;. 


as the ſtatutes generally give the cena 
a part of the penalty. 


In the. caſe of R. v. Stone, the de- La. Raym. 
tendant was convicted by a juſtice of 5545: 
peace of Dorſetſhire for killing a fallow 
deer of the king's in Cranbourne Cle: 
and.the conviction was quaſhed, becauſe. 
the informer: was the witneſs, divers 
convictions having been quaſhed for the 


ſame reaſon before. 


2dly, The W PEI wat be ſtated to 
have been given in the ene of the 


55 amn, 
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EVIDENCE. 


| defendant, that it may appear he has 
had the benefit of a croſs examination. 


1 Ba- In the firſt caſe, indeedb, it ſeems to 
1240, have been determined, that ſtating the 
| evidence to have been read to him was 
ſufficient. It was a conviction for keep- 
ing a lottery office contrary to a late 
ſtatute; and ſtated, that Jones gave 
« information before two juſtices, and 
% Martindale, a credible witneſs, prov- 
<« ed the fact; whereupon due ſummons 
«© 1flued, and the defendant appeared, 
« and the faid evidence thereupon 
given being now here read unto and 
* Pak underſtood by the ſaid Francis 
og er, he is aſked what he has to 


= £5 
OI 
_ 4 


* 


<1 (ſays Sir J. Strange) objected, that 
it ſhould appear the evidence was 
given in the hearing of the detend- 
« ent; whereas it was only read, where- 
8 = * the defendant loſes the benefit of 
5 <' a croſs examination; but the Court 
I © heldit well enough, for all is a hiſto- 
1 . ry in the preſent tenſe, and ſuppoſed 
15 | „to pals at the ſame time; and if it 
= 825 had been heard, it might be ſaid to 
1 de only hearing it read. In theſe 
C caſes it is enough that it does not ap- 
11 « pear to be wrong; and it is laid to be 
4 * fully underſtood by him.“ (Then they 
f 4 5 | - quote. 
| 


a 


EVIDENCE. „„ 


quote the caſe of Theed on ths Candle 
AQ. )—The conviction was confirmed. 


Although the authority of the fore 
going caſe ſeems not to have been de- 
nied in the ſubſequent determinations; 

yet, ſo far as the reporters ſtatement 
enables us to judge, the preſumption 
that the whole tranſaction paſſed at the 
ſame time ſeems unwarranted by the 
facts ſet forth; for the caſe ſtating the 
evidence immediately after the informa- 
tion, then the ſummons, then the de- 
fendant's appearance, and the reading 
of the evidence to him, ſeem to import 
the direct contrary. As for its being 
all in the preſent tenſe, that will be 
found the general language of convic- 
tions, whether the whole paſſes on the 
ſame day or not; and was by ſome ſup- 
poſed to be. neceffary, till the cafe of R. 
. Halle decided that it was not ſo in 
ſtating the information. It would ſure- Rep. 320. 
ly, therefore; be better to ſuppoſe there 
is ſome inaccuracy in the ſtatement of 
the caſe of R. v. Baker (which ſeems to 
be a looſe one), than that the Court de- 
cided on a preſumption. directly con- 


. wary to the facts. 


1 next caſe on the ſubject ſcems to 
de . v. 3 & al. d, in which the 2 Bur. 
conviction 1163. 
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EVIDENCE. 


conviction was in the following terms: 


cc 
(0 


c 
cc 


cc 


c 


cc 
cc 
cc 
cc 
ce 
cc 


Borough of Derby, to wit. —Be it 


remembered, that on, &c. at, &c. T. E. 


of the ſaid borough, hoſier and wool- 


comber, cometh before us J. B. Eſq. 


mayor of the faid borough, and J. S. 
gentleman, two of his majeſty's juſ- 
tices of the peace of and for the ſaid 


borough, and upon his oath depo/zd, 


that Joſeph Vipont, &c. (the other 
detendants) journeymen woolcomb- 
ers, who for ſome months next be- 
fore their leaving his ſervice, as here- 


after is mentioned, were employed by 


the ſaid T. E. in the woolcombing 


buſineſs, to work for him at reaſon- 


able wages, had each for himſelf at the 


ſaid borough confeſſed to him, that 
they had in the month of November 


laſt paſt, at the ſaid borough, agreed 


one amongſt another, and with other 


journeymen woolcombers, to raiſe 


and advance their wages, and that 


they would not work with him, or 
any other maſter in the woolcomb- 


ing buſineſs, unleſs he and they 


would advance their wages ;* and 
that the ſaid T. E. thereupon refuſ- 
ed ſo to do; and thereupon all his 
ſaid journeymen refuſed to work for 


him at their former reaſonable wages, 


and had left his ſervice. - Whereupon 


the ſaid Joſeph Vipont, &c. appearing 
0 9 5 


EVIDENCE. 


Os before us to anſwer the 254 charge, 
e having heard the ſaid charge; and 
in the preſence of the ſaid J. E. being 
ce called upon to ſhew cauſe why they 


6 ſhould not be convicted for unlaw- 
e fully entering into ſuch combinati- 


ons as aforeſaid, contrary to the ſta- 
4 tute in that caſe made and provided; 
and having nothing to ſay, nor deing 
* able to make out any thing whereby 
to defend themſelves before us touch- 
ing and concerning the premiſes a- 
© foreſaid ; thereupon the ſaid Joſeph 


“ Vipont, &c. the day and year afore- 
„ ſaid, by the oath of the ſaid Thomas 


8 Eaton. a credible witneſs, are con- 


© victed before us for unlawfully enter- 
ing into ſuch combinations as afore- 


„ ſaid, at the faid borough of Derby, 
"52h raiſe and advance their wages in 
© the woolcombing buſineſs there, con- 
* trary to the acts of parliament in that 
% caſe made and provided. Given un- 


Daw der our hands and ſeals, 1 


This (ſays the reporter) was a con- 
viction on 12 G. I. c. 34. to prevent 
„ unlawful combinations of workmen 
employed in the woollen manufac- 
„ taxes, and for better rern of their 

85 wages. | 


Mr. 


— 


23 


EVIDENCE. 


Mir. Serj eant Davy, on the behalf of 
anc objected to it, 
iſt, That no evidence is ſtated to 
have been given in the preſence of the de- 
Fendants ; only the charge was · read to 
them in the preſence of the proſecutor, 
Thomas Eaton, the witneſs ; but it was 
not made out and proved by him vive 
voce before them, though they perſo-. 
nally appeared, and confequently had a 
right of croſs examining” the witnefles 
face to face; nor indeed is any evidence 
at all ſet out with ſufficient particularity 
and preciſeneſs. | 


Mr. Gn contra. (as to the firſt 
5 cited the above caſe of R. v. 
Baker, and alleged that this conviction 

is as much in the preſent tee as that 
Was. 


Lord Mansfield ſaid, the firſt and the 
third objections f were fatal. 

« 1ſt, The evidence ought to be 
“ taken over again in a defendant's 
< preſence, unleſs he confeſſes. Now 
here they do not conteſs before the 


* 80 | * WE] ; 


*The conviction ſays heard by them ; which: 


| . have been heard given. 
"oF * id. the third, poſt, title Judgment. 
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an opportunity to croſs examine. 
ln the caſe of R. v. Baker, nothing 


4 
vc 
Ti 
»& 


went upon the ſuppoſition that the 


wrong appeared upon the face of the 


that Eaton, the witneſs againſt theſe 


EVIDENCE: :;. bs 
© juſtices; and the evidence only is, - 


* they had before confeſſed this 
combination to the witneſs.” And in 
the caſe of R. v. Baker, the Court 


defendant was preſent when the evi- 
dence. was given, and did actually 
hear it given. 

In a conviction the evidence muſt 
be ſet out, that the Court may judge 
of it; and it muſt be given in the 
preſence of the defendant, that he 


may have an opportunity of croſs 
examining. | 


Mr. J. Denniſon. -- . it, The « evi- 
dence muſt be given in the preſence 
of the defendant, that he may have 


conviction; and therefore the Court 
ſuppoſed, and took it to have been 
1 tranſacted. 18 


Mr. J. Wilmot. s 1{t, The witneſſes 
ought to be examined in the preſence 
of the party accuſed, that he may 
have the benefit of crofs examination. 
And here it appears plainly enough, 
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journment of the proceedings i is ſtated, 


EVIDENCE. 


“ defendants, was not 10 examined i in | 
5 their preſence.” 4 


: The above conviction was quaſhed 
upon the third objection alſo *, which 
was a clear and deciſive one. On this 
firſt objection Sir James Burrow re- 


marks, that this caſe and that in Strange 


(notwithſtanding the explanation) ſeem 
very much alike. We may go further. 
In the caſe in Strange, ſo far as the con- 
viction is there ſtated, the objection (on- 
this head, ſeems much ſtronger than in- 
the preſent. To any one that reads the 
ſtatement in Strange, it muſt, one ſhould 
imagine, ſeem ſcarcely poſſible that the 


evidence ſhould have been originally 


ſworn in the preſence of the defendant: 
Baker, ſince he is not ſtated to have 
been ſummoned till after the evidence 
had been given ; and admitting it might- 


have been on the lame day, yet it could 


hardly have been at the ſame time. It 
s alio ſtated, that he heard it read; 
which, had it been given in his pre- 
ſence, would not have been neceſſary. 


But in this caſe of R. v. Vipont (which, 


as well as the former, is in the preſent 
tenſe) there is no intervening ſummons, 


but the defendants are immediately ſtat- 


ed to have appeared; and as no ad- 
* Vid. poſt, tit. Judgment. 


E VID EN E 


or any change in the dates appears, it 
ſeems as if all had paſſed on the ſame 
day; in which caſe, the court have 
ſince held, the evidence may be preſum- 
ed to have been given in the defendant's 
preſence. They are alſo ſtated to have 
| heard the charge (which charge being 
upon oath, ſeems to have been conſi- 
dered as eri as well as informati- 
on); and it may be that they heard it 
given, not that they merely heard it 
read or repeated without an oath. In 
point of fact (ſo far as that conſideration 
can have weight), it ſeems not wholly 
improbable that a manufacturer and his 
journeymen ſhould .go together to the 
_ Juſtices to ſettle a diſpute reſpecting 
their wages (under an expreſs clauſe in 
the act) and that he ſhould then make 
his charge againſt them. Upon the 
whole, it ſhould ſeem, either that the 
firſt ground of the determination in . 
v. Vipont was not fully conſidered, or 
the authority of the caſe in Strange is is 


greatly ſhaken by it. 


The next ſs on this ſubject i is R. v. 
 Aikinf ; but there the conviction is not ? 3 Burr. 
ſtated, nor any abſtract of it given. It FO 
18 only ſaid, that the defendant had been 
convicted on the Hawkers and Pedlars 
Act. The ſecond objection is ſtated to 
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"a 


be, that the wimelo was not K 


in the preſence of the defendant; and 


therefore he did not hear the evidence, 
as far as appears upon this conviction. 
To this the court only ſay, It may be 
preſumed that the witneſs was exa- 
« mined in his preſence.” 


All we can conclude from this laſt 
caſe, as ſtated, is, that the general doc- 
trine, admitted: both in the caſes of R. 
v. Baker and R. v. Vipont (though they 
differed in the application), namely, 
„that the Court will preſume the wit- 
* neſs to have been examined in the 
e defendant's preſence unleſs the con- 
„ trary appears,” is recognized and 
ws confirmed. - i 


The next caſe in the books 18 R. v. 

;- Kempſon*, where, in a conviction upon 
the game laws, the appearance of the 
defendant and the evidence were ſet 
forth as follows:“ Afterwards upon 
<« the day and in the year aforeſaid, he 
“ the ſaid Samuel Kempſon, having 
* been duly ſummoned, appeareth, and 
is there preſent before me, 1n order 
to make his defence againſt the ſaid 
charge and information; and having 
6e heard the ſame, is aſked by me the 
: 00 * ir he can ay any * 
or 
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Let the conviction be affirmed. 
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as himſelf. why, &c. who ola 
that he is not guilty of the ſaid of- 
fence. Nevertheleſs, on 7he ſaid 14th 


day of September, one credible wit- 


neſs, Richard Cratorn, now cometh 
before me the ſaid juſtice, &c. and 


upon his oath. depoſeth and faith, 


that on Wedneſday, the 14th day of 


this. inſtant September,. he ſaw Sa- 
muel Kempſon, &c. and thereupon 
the ſaid Samuel Kempſon, before 
me the ſaid Juſtice, by the oath of 


one credible witneſs aforeſaid, accord- 
ing to the form of the ſtatute afore- 


* faid in ſuch caſe made and provided, 
is SIO of the ſaid os 


dec.“ 


Mr. Chambre objected, that it dia 


3 


not appear upon the face of this con- 
viction that the evidence was given 


in the preſence of the defendant; 


which it ought to be, that the party 


accuſed may have an opportunity of 


croſs examination. | 


Afton Juſties,: 20 Enough appears 
upon this conviction. to ſhew that the 
witneſs was examined in the pre- 
ſence of the defendant. It muſt be 
ſuppoſed that all that paſſed was at 
one and the ſame time.” Per Cur. 


The 


8 


—_——— * 8 es 28 a * —ͤ— . — 
3 3 bg ä 88 2 —— 5 — 


. . : 
Es l en + A NB, DOES 2 . 
K * 0 TR} ore e l rr —— E is ; 2 
2 9 * x PE” Nrn. 2 e 8 N * 2 — he oa * by 
* : 12 I - r ita, ö — — NAY * 
y 7 Gt on w_ — — Ne 2 * 3 "2D... N N N p — 2 —. N ; >= 8 
SW = EY — — rr — Ar = POS ROY B Ants 45. n * any ooh. wt gt, OY Ts 2 22 „ : 2 + Sea \ 
yn; varies a S Xx * —— : R - 1 * 8 N n * Bonk: RN TAC CNT 
Y . w „ . * — ee + . — . — . 25, 3 n 4 Ne: 4 9 — ; 2 * TRIS 8 5 | . COTS 
Snap Ars % . - 5 p * 7 "a - 8 _— 2. 7 — —— — — 5% * n — —— — 55 3 wes K Y os Edo: Hg Sto Ie dm, 3 Es 
BO de FFF K — F E Oo 3 ara 2 —. CE 80 . : <> wn 
8 L LEES ! 5 2 e 2s 8 <> c ES b . yy n — 222 . 5 n S 0 TD SAR $095 GD. os ? SD SY 
. ” _ * * 4; "IF "pap Kd? ' — * n N. - * 2 ago op r . : + ad — —— * = 4 2 N : 
— 1 * X > = 8 * ug —— N. W. 0 - 4 
k ' > 
I 


— — >" aa A, OS. 4 
by FS LIN 
. ; B 
4 — et 
— ee 
2 5 


"yy 125. 


380 


h Hil. 26 G. 


EVIDENCE. 


The next als was R. v. e 


Ul. i Term It was a conviction on 5 Ann. &. 14. 


for uſing a gun. Alter ſtating the in- 


formation, which. negatived every one 
of the qualifications in the 22d and 
23d Car. c. 25. it ſtated, that on the 


0 


cc 
' C6 


ame dh ok at, &c. 
in, &c. one credible witneſs, to wit, 
E. T. came before me, &c. and by his 
depoſition taken in writing before 


me, &c. upon his oath on the ho- 
ly goſpel, &c. ſwore, and upon his 


oath aforeſaid affirmed, that the a- 


forefaid T. S. C. onthe day of 


aforeſaid, in, &c. did keep and 
uſe a gun, and certain dogs called 
ſetting dogs or pointers, to kill and 
deſtroy the game, and hunted them 


over certain grounds 3 of 


Farm in the parith aforeſaid; &c. 
and did then and there (ſtating 


the fact of ſhooting a partridge), con- 


trary, &c. And afterwards, that is 


to ſay, on the day of 
in the year aforeſaid, he the ſaid 


T. S. C. having been duly ſummon- 


ed, appeareth before, &c. in order to- 
make his defence; and having heard 
the fame, and the aforeſaid depoſition: 


of the ſaid E. T. having been read 
over again unto the ſaid E. T. in the 


preſence and hearing of the 2 


and then proceeding as follows: Ne- 


ETLDENOE | 7 


«© T. S. C. and the ſaid E. T. having 
again affirmed his faid depoſition to b 
« true, in the preſence and hearing of 

« the ſaid TJ. S. C. he the faid T. 8. C. 
“is aſked by me if he can ſay, &c. 

„ why, &c. Whereupon (plea of not 

* guilty) but he doth not produce to 

* me any evidence that he is in any 
“manner qualified, &c. to have, uſe, 
„ or keep; &c. any gun, &c. to kill or 

„ deſtroy the game of this kingdom. | q 
Whereupon, &c. (it appearing to the j 
juſtice that he is guilty, he convicts 
of ſaid offence, and adjudges him to ; 
i * have torteited 5l. &c.””) 


* 
* 


* 
** 


** 
* 


Iſt Objection, The evidence y was s not 
given in the preſence of the defendant, þ 
Ihe witneis only affirmed his depoſi- 1 
tion to be true. Per Curiam, The 3 
** firſt objection is good. Ihe witneſs 
* ought to have been reſworn in the 
” defendant s preſence.” 


The laſt cafe on this point is R. v. 7 
Thonip/on', This was a. conviction on! B ; al 
5 Ann. c. 14. (ſtating according to the Term, Rep. f 
precedent in 2 Burn, 308.) the infor- 25. 
mation againſt the defendant, 2d De- 
cember, 1786, the appearance of the 
defendant on the gth, after being ſum- 


moned, and the plea of not guilty; 


oh verthelels, 
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vertheleſs, on the ſaid gth day of 
December, in the year aforeſaid, at 


Kc. one credible witneſs, to wit. R. T. 


of, &c. cometh before me the ſaid 


* juſtice, and before me the ſame juſ. 
“ tice, upon his oath on the holy go. 


pel, to him then and there by me the 
aforeſaid juſtice, adminiſtered, depol- 


eth, and upon his oath aforeſaid af. 


firmeth and ſaith, that the defendant, 


on the 7th day of December afore- 
ſaid, in the year aforeſaid, at, &c. 


(negativing the qualifications in 22 
& 23 Car. cap. 25.) did keep and 
uſe a gun to Wil and deſtroy the 
game. And thereupon the ſaid (de- 
tendant), the ſaid gth day of Decem- 
ber, in the year aforeſaid, at, &c. 
before me the ſame juſtice, by the 
oath of one credible witneſs aforeſaid, 


according to the form of the ſtatute 


aforeſaid, is convicted, and for his 
offence aforeſaid hath forteited the 


ſum of five pounds, to be diſtributed 


as the ſtatute aforeſaid doth . 
&c. 33 | | 


After the 20 kd "WA argued and 


decided on two other points (one that 
applied to the manner of ſtating the of. 
fence*, and the other to the judg - 
ment'), the Court entertaining ſome 


doubt whether it ſufficiently appeared 


that 


-EVIDENCE. 

that the evidence was given in the de- 

fendant's preſence, defired the matter 

might ſtand over. On the next day 

Aſburſt, Juſtice, ſaid : * On looking 1 in- 
« to the caſes we find that this objec- 

& tion has before been made; and the 
„Court have held, that in caſes cir- 

% cumſtanced like the preſent, they will 

« intend, that as the whole proceedings 

. a76 ſtated to have paſſed on the ſame 

% day, the evidence was given in the 

* preſence of the defendant.” 


Buller juſtice. 00 It has been decid- 
« ed in ſeveral caſes, that there is no 
e foundation for this objection. The 
« firſt of them was R. v. Aikin®; where m Burr. 
«© the conviction, as far as the evidence 7“; 
*© went, was preciſely ſimilar to the 
„ preſent. The Court ſaid, it may be 
** preſumed that the witneis was exa- 
„ mined in the defendant's preſence. 
* The next caſe was that of R. v. Kemp- 
ſon. There the ſame objection was 
% made; but the whole tranſaction ap- 
«© pearing to have paſſed before the 
* magiſtrate on the ſame day, Aſton J. 
„ ſaid: © Enough appears upon this 
<« conviction to ſhew that the witneſs 
Was examined in the preſence of the 
_ © defendant. It mult be ſuppoſed that 
all that paſſed was at one and che ſame 
time. PRs, that the precedent in 
Burn 


84 EVIDENCE. 


6s Sun 5 is in the ſame form.” The con- 
viction was affirmed. | 


PX 


tt has ul 472837 biber chat, 
even if it ſhall appear on the conviction 
that the evidence was not given in the 

defendant's preſence, yet if he confeſs 


e phy the charge, that eee is cured *. 
1 Term. 


Rep. 320. 


A third rule with regard to the evi- 
dence i is, that it mut be of a fact prior 
10 or exiſting at the time of the informa- 
1 tion, and not of a fact ſubſequent to it. 
[ On this point turned the caſe of R. v. 
Id Raym. Fuller. J. S. came before the juſtices 
9 9 of peace, viz. two, according to the me- 

% thod directed by 12 Car. II. c. 23. ſ. 
31. and gave them information that the 
. defendant kept two concealed waſh- 
; backs, contrary to 8 & g W. III. c. 19. 
JJ information was given the zoth of 
1 March, 1699. Upon which the two 
; 3 juſtices iſſued their ſummons to ſum:non 
1 the defendant to appear before them the 
zd of April following; at which day, 
i upon his appearance, and oath being 
1 made by a credible witneſs, that the de- 
1 | fendant modo habet et cuſtodit eadem duo 
; prrivata ſeu concelata vaſa, Anglice waſh- 
backs, they adjudged that he ſhould for- 
felt 20l. for each waſhback. It was mov- 


ed 5 


1 82 Ws 
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* Vid. tit. Confeſſion, 
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ed to quaſh it, becauſe the information 
was given the zoth of March, and the 
oath of the witneſs upon the 3d of April, 
upon which the conviction is grounded, 
is, quod modo habet, &c. ide muſt be 


underſtood. of the time of the convic- 


tion, which is a different offence from 
that of which the information was given 
to the juſtices ; becauſe, though he had 
concealed veſſels the 3d of April, it may 
be that he had not any the 3oth of 
March, when the information was given; 
and therefore the evidence on which the 
conviction was made not being confor- 


4 


mable to the information, there is here 


conviction without an information. 


Serjeant Levinz. 1. The words of 
the oath are, quod modo habet ea- 


ce 
4e 
T 
1 
cc 
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dem duo, &c. which proves that be 


had you at the time of the informa- 


tion, 2. The juſtices may proceed 
— rh complaint or information. 3. 
It complaint be requiſite, they may 
proceed upon it in/tanter.” 


Holt Chief Juſtice. * 1. The evi- 


dence is of a fact ſubſequent to the 
information; and though the eadem 
may be evidence that he had them at 
the time of the information, yet con- 
victions ought to be an; and not 
taken upon collection. 2. There 
3 8 ought 
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« ought to be iuformation or com- 
< plaint. 3. Though a conviction made 
upon an information inſtanter may be 


good, yet it ought then to be declar- 
ed to be made ſo, and not be ground- 
ed, as here, upon an information 
. which i 1s not proved, the evidence be- 
ing of a fact ſubſequent to it; but if 
„it had been of a . THI fact, it 
" had deen good, WT: . 
| 1 fourth role tn dancin out the evi- 
dence is, that the fac?muſt be proved to have 
Been mmi in the place where it was 
laid, or at leaſt in ſome place within the 
juriſdiction of the magiſtrate rar. 


E. 26 C. This is proved by R. v. Feffries ®, whic 


III. x Term, 


Rep. 241. was A conviction. on the Lottery Act“, 


1 22 G. Ill. before two juſtices for the county of 


7% Middleſex. The information charged, 
| & that on the 1oth of March, 1786, 


Thomas Jeffries, of Great 'Queen- 
„ ſtreet, &c. did, in Great Queen- 


< ſtreet aforeſaid, in the pariſh of St. 


© Giles's in the Fields, take and re- 
* ceive from one Thomas Jackſon, the 
„ ſum of 28. and 9d. of lawful money, 


© Nec. And in conſideration thereof 


the ſaid 'Thomas Jeffries did promiſe 
„ and agree to pay to the ſaid Thomas 
* Jackſon the ſum of one pound and 


TR one ſhilling if a certain ticket No. 


0 18,433, 


/// ²˙ A Er eITe 


EVIDENCE. 


5 18,433 in the lottery authorized and 
« eſtabli ied, &c. ſhould be drawn, 
«fortunate or unfortunate, on the 30th 
« day of drawing the ſaid lottery, con- 
« trary to the form of the ſtatute in 
„ ſuch caſes made and Finn By 
„ reaſon whereof, &c. 
The evidence was as „neus! — 
„Thomas Jackſon depoſeth and faith, 
« that on the 1oth- of March laſt he in- 
" ſured perſonally with the faid Tho- 
« mas Jeffries No. 18,433, and paid 
* two ſhillings and ninepence to receive 
one guinea, if drawn blank or prize 
« the 3oth day of drawing, and receiv- 
ed the ticket now here produced; 
« which ticket is in the words and fi- 
** gures following 5 (deſcribing it). 


Erſkine objected, that the evidence 
did not prove the offence to be commit- 
ted in the place laid in the information; 
which it ought to have done: for where- 
ever the juriſdiction of the magiſtrates 
who try the offence is local, the offence 
muſt be proved to have been 8 
within their juriſdiction. | | 


of this opinion was the Court; there» 
fore the conviction was quaſhed. _ 


EE 


EVIDENCE. 


The fifth and laſt rule reſpecting the 
ance is, that it ſhall be ſet out at 
large, and (as a neceſſary conſequence) 

contain a. full and accurate ſtatement of * ö 
Fal that Sogn the offence,  _ 


T he Hh Tle branches out into 58 
veral e : 


Firſt, Tt is 3 6 - 
ſtanding the caſe of the Queen v. Pul- - 
* Salk. 369. len and others", that it is not ſufficient 
merely to tate that the witneſs ſwore 
de veritate pramiſſorum, referring to the 
Information. This a variety of caſes 
| have determined, viz. the Quern v. 
10 Mod. Greens, where the oath was de veritate 
Eg 316, præmiſſorum. The King v. Baker:t, where 
the evidence was, that the dend 1s 
uilt the premiſes, which was takin 
r 1h to . law. The King 
TY. 28ta. v. Theedv, where it was only alledged 
* that the offence was fully and duly prov- 
x 2$tra.999. ed. The King v. Lloyds, where the Ch. 
Juſtice ſays, © It is fully ſettled that 
c“ jn convictions the evidence mult be 
& ſet out; and if this was to be conſi- 
« dered as a conviction, 1 It would there- 


„ fore be bad*.” 
The 


"NS It was an order of the quarter ſeſſions againſt 
a clerk of the a 


E VID EN C E. 
The above caſes were fully confirmed 


in the King v. Killet, clerk?, which was, Burr. 
a conviction of a clergyman before a 2064. 


juſtice of the peace, upon 19 G. II. c. 


27. ſ. 13. for neglecting to read the act 
to prevent profane curſing and ſwear- 
ing; and it was quaſhed, becauſe the 


evidence was not ſtated and ſet out ſo 


as that the Court could Judge of its s ſuf 


fieieney. 


Te ſet aa. that on ſuch a day, and 


at ſuch a place, R. E. one of the church- 


wardens of B. came before him, and 
gave information, &c. The informa- 


tion fully charged the offence, ſpeciſy- 


ing that the defendant was parſon-of the 
— and that he offieiated as ſuch on 
one of the days mentioned in the act of 


parliament, and omitted and neglected 
to read, &c. and that the defendant was 
duly ſummoned, but neglected to ap- 


pear or make any defence; whereupon 
the juſtice: proceeded to examine into 
the truth of the ſaid charge; and he 
ane as ſet forth being duly proved before 
him, as well by the oath of the ſaid 


R. E. as by the oath of G. C. of B. 


aforeſaid, farmer, a- credible. witneſs, 
he adjudged the defendant gullty, and: 


ce him in 51. 
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go , eee eee 
The Court faid, that. the evidence 


1 to be ſet out. They ſaid, this 
Was clearly ſo ſettled in the King v. Biſ⸗ 


2 Trin. ene in this court. Whereas here it is 


2 Sein , only ſaid, © the ſame as ſet forth be- 
7 ing duly proved.” They refer alſo 

; to the above caſe of the e v. Green, 
» 3 Burr. to the King v. Vipent:, and to the above 


1103- It caſe of he King v. Lloyd, which was 


cited and relied on by Mr. J. Denniſon - 


in delivering the reſolution of the Court 
in the caſe of the King v. Biſſix, where 
he declared, that the caſe of the King 
and Queen v. Pullen and others (of oath 
made de veritate prermiſſorum general- 
y. without ſetting it forth eſpecially, 
being ſufficient in convictions) is not 
law now; it having been ſince that caſe 
quite ſettled, that upon a conviction 
it neceſſary that the evidence ſhould 
ebe ſet out, that the Court may judge . 
ce whether the juſtices have done right; 
but upon an order it is not neceſſary, 
becauſe the Court will preſume they 
have done right. The conviction was 
quaſhed. This alſo was confirmed by 


1 Dougl. the Court in the King v. Read 


469. 
It being therefore clear that general | 

words of oh A are not ſuflicient, it 

may be laid . ſecondly, that the 

| | exUdencee 


* 


EVIDENCE. 


evidence muſt, in moſt caſes, be at leaſt 
as full as the information. 


Thus in fach caſes as thar of the. 
Queen v. Burnaby®, where the offence © Lord 
was in the nature of a treſpaſt de bonis e e 
aſpertatis, it mult, from the reaſon of 

the thing, be as neceſſary (if not more 

ſo) in the evidence, as in the informa- 

tion, to ſtate the number and nature of 

the things taken and deſtroyed; and the 

fame obſervation ſeems to hold as to 

cates ſimilar to the King v. Catherall a, a Stra. 906. 

which was a conviction and commit-ante, 34. 

ment for not accounting for money re- 
ceived as collector under. A tutnpike = 
act. | . 


But thirdly, in Gama caſes, and i in fene 
particular expreſſions, the evidenee is not 
required to be as full as the informa- 
tion, nor, PO to tally POT 


with it. 


Thusg if a ſtatute varies the puniſfi- 
ment of an offence, according to the 
rank, age, or other circumſtances of the 
offender, and the information ſtates his 
rank, age, or the other circumſtances 
pointed out, the evidence, provided it 
refers ta the perſon mentioned in the 
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EVIDENCE. 


information, need not bw bis rank, 


age, &c. This was the caſe of the King 


v. Tucter, which was a conviction up- 
on ſtat. of 6 & 7 W. III. c. 11. (before 
a ſummary conviction had been eſtab- 


"liſhed by 19 G. II. c. 21.) for profane 


curſing and ſwearing. The informa- 


tion deſcribed the defendant to be a 


gentleman, and above the age of ſix- 


teen; and, though the witneſs did not 


ſwear to that deſcription, yet ſince he 


ſwore that prædictus J. T. did ſwear, 
&c. the Court held that 1 It was Tufficient. 5 


Under foul Ratutes alſo it eee that 
a particular act or conduct ſworn to by 
the witneſs, if it amount to the offence 
deſcribed in the /tatute, though it be 


not exactly a ſimilar deſcription of 
the offence to that in the information, 


f 2 Burr. 


1475. 


may be ſufficient, and ſupport an ad- 
judication in terms ſimilar to the infor- 


mation. 


The King v. Smith', was a eee 
of the defendant on the ſtatute of 9 
10 W. III. e. 27. ſect. 8. for adhd cd 
a hawker, pedlar, or petty chapman 
without having a Hicenſe'®.. 


It 


* The act of 29 G. III. chap. 26. has now 
given a ſummary form. 


EVIDENCE: 


| It was objected on behalf of the de- 


fendant, that the evidence which the juſ-- 


tice had ſtated was not ſufficient to ſup- 
port his adjudication, „ That the de- 
fendant had no licenſe.” The charge 
was, that the man had traded*'as-a haw- 
ker, pedlar, or petty chapman, in ſel- 
ling, &c. without having a licenſe. The 
evidence ſtated is only, that the man: 
refuſed to produce any licenſe : whereas 
the trading without having any licenſe, . 
and the refuſing, to produce his licenſe 
(if he has one). are quite diſtinct of- 
fences, &c. And the man's having 
confeſſed that he fraded as a hawker, 
&c. is no ground for convicting him for 
trading as ſuch without a licenſe, not- 
withſtanding his rctufal' to produce it. 


And though the 8th ſection of the act 


gives the ſame forfeiture for not produc- 
ing as for not having one; yet that can - 


not alter the nature of the offence. — 


But Lord Mansfield ſaid, he could ſee 
no doubt of the conviction's being a 
good one upon the 8th clauſe. The 


conviction was affirmed R. 


The reporter . (juſtly as it ſhould | 
ſeem) that the 8th ſet. of the act ſcems to conſi- 
der not producing to be the ſame offence, and the 


A. con- 


ſame thing, as not having. 


Under | 
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EVI PEN SE. 


taller this head of caſes . che 
evidence need not be ſo full as the in- 


formation, may be claſſed the doctrine 


that now ſeems to be admitted by the 
Court of K. B. that, in a conviction 
under the Game act of 5 An. c. 14. 
though the information muſt negative 
all the qualifications of the ſtat. of Car. 
II. they need not be particularly f ſet out 

in the evidence 95 9 5 


The ſecond obieckion to theconviction 
in R. v. Crowthers was, that the qualifi- 
cations required by the ſtat. 22 Car. c. 
25. were not negatived by the evidence; 
and in ſupport of it the words of Mr. 


Juſtice Denniſon in R. v. Jarvis were 


cited, and alſo the words of Mr. Juſtice 


Afſburit | in K. v. Wheatman f, who faid 
in 


A comvidiion for tis offence whats now be 
under ſect. 1 1. of 29 C. III. c. 26. and a juſtice 
would, it ſhould ſeem, be warranted under that 


_ clauſe; either to convi for trading without a li- 


cenſe on the evidence of the party's refufing to 
produce one, or (if the demand of the licenſe ſhall 
have been made by a perſon authoriſed by the com- 
miſfivners for hawkers) to conſider the refuſal as a 
ſubſtantive offence ; but by the form there given, 
it appears, that the evidence need not be et 1 


_ though the information ſtill muſt. 


* Vid. obſervations on the caſe of R. v. Suu, 


ante, 43. 


+ Vid. ante, 41. 1 Ante, 46. 


EVIDENCE. 


in «ta caſe, that © evidence maſh prove, 
© but cannot lupply, any defects in the 
c information.” The Court quaſhed 
the conviction on the firſt objection *. 
As to the other point“ (they ſaid) 
6e there is no eaſe in which it has been 
directly decided that the evidence 


*© ſhould negative every particular qua- 


« lification. It cannot be fo from We: 
66 nature of the caſe. 1 


A fourth ebfervation is, chat in ſet- 


ting forth the act or acts of the defendant 
that conſtitute? the offence, the evidence 
ſhould, Ix GENERAL, be more RO 


than the oe 8 


Reaſon ſeems to require this, where 
the caſe will admit of it. In ſome in- 
ſtances the offence can only be deſerib- 
ed generally in the information, and 
yet conſiſts, either of a number of diſ- 
tinck acts, which, in the aggregate, con- 
ſtitute the offence, and muſt therefore 
be ſet forth in the evidence, or of fome 
act that from its nature muſt have been 
in point of fact, particularly fer forth 


by the witneſs, and therefore ought to 


be ſo by the jultice. 0 


mM the firſt fort ſeems to be the 9 
N 


* Vid. ante, 81. 


EVIDENCE 


Fas Kinp v. Little*, where it was «held; 
that a ſingle act of trading was not ſuf. 
ficient to prove a man to be ſuch a 
| hawker, pedlar, and petty chapman, as 
ought to take out a licenſe, 

Of the latter kind ſeem to be thoſe 
caſes where the deſcription of the of. 
| fence given by the ſtatute is ſo general 
as to admit of, and indeed require, a 
more circumſtantial detail of the fact 
when 1 it 18 to be proved 1 in evidence. 


We muſt, however, except from this 
doctrine the convictions under 5th An. 
c. 14. for the preſervation of the game; 
for as to them it has been determined 
(in two caſes) to be ſufficient if the evi- 
dence 1s ſtated in the ſame general terms 
as the information, | 


The firſt of thoſe was the . v. 
Hartley h. This was a conviction under 


i 5 An. C. 14. for keeping and uſing a 


reyhound to kill and deſtroy the game. 
The information ſtated, that, T. H. 
of the pariſh of T. in the weſt riding 
„ of the county of Vork, did, at the 


6 2255 of T. aforeſaid, in the weſt rid- 
40 ing 


* vid. Ante, title Confeſſion, p- 66. 


EVIDENCE. 


0 ing aforeſaid, within three months 


< now laſt paſt, viz. &c. keep and uſe * 
A certain dog called a greyhound, ta 


„kill and deſtroy the game, &c. And 


the conviction further ſtated, that on 


the 24th day, &c. at, &c. one credi- 
ble witneſs, to wit, J. F. of the pariſh 


* of Carleton, in the Weſt Riding 


* aforeſaid, yeoman, cometh before. 


<6. Ne; and being then and there ſworn, 
Kc. depoſeth, &c. in the preſence of 
„ the ſaid T. H. that within three 
© months next before the information 


«© was made before me the ſaid juſtice 


by the ſaid T. B. (the informer) as 
58 aforeſaid, to wit, on the day 
* S aforeſaid, in the 21ſt year 
5 * aforeſaid, the ſaid T. H. at the pariſh 

of T. aforeſaid, in the Weſt Riding 


<< „ dforetaid, being a perſon not then 
having lands, &c, &c. did keep and 


* uſe a certain dog, called a grey- 
hound, to kill and deſtroy the game. 
8 Wnereupon all and ſingular the mat- 
4 ters, things, and evidences above- 
« mentioned, being fully heard and 
« underſtood by the ſaid T. H. and for 


„ as much as the ſaid T. H. doth not 
ws ofter, e or ſay any thing, or pro- 


oy duce 


* An objection was made to this deſcription of 


greyhound ; but the Court held, it was a ſuf- 
ficient averment of his being a Te 


EVIDENCE. 


* quce or offer any evidence 3 in anſwer 
6 to the ſaid information, evidence mat- 
ee ters, things, and premiſes, or any of 
« them charged on him as atoreſaid, it 
<< manifeſtly appears to me, the ſaid 
4 juſtice, that the faid T. H. is guilty 
of the premiſes in manner and form 


* aforeſaid, above laid to his charge. 


* Wherefore L the fail juſtice, upon 
ee theoath, &c. do ad judge, that the ſaid 
% T. H. on thbe day of - a- 
&« forefaid, at, &c. in, &c. did keep 
* and uſe a certain dog, called a grey- 

* hound, to kill and deſtroy the game, 
« and that the ſaid T. II. had not any 


lands, &c. and thereupon, I the ſaid 


& juſtice, &c. do GOTO &.“ 5 

The firſt and chief" objection taken 
to this conviction was, that it was not 
fully and ſufficiently ſtated that there 
had been a uſing of the greyhound, 1. e. 
how, and in what manner, and for what 
purpofe. The anſwer was (in ſubſtance) 
that the bare keeping of a greyhound 
is an offence within the ſtatute; and the 
caſes of R. v. Filer and R. v. Gardner 
were ſtated as to the diſtinction between 
keeping of a dog (of the kinds enumer- 


ated) and a gun, which may be kept for 


7: the protection of a man's s houſe, 


Lord 
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EVIDENCE. 


Lord Mansfield.“ C onvictions muſt 
certainly be preciſe, that the Court 
may ſee whether the offence commit- 


ted falls within the juriſdiction of the 


magiſtrate; and, whatever the con- 


ſequences are, they muſt be quaſhed, 
if not ſo. In this act there are two 


offences deſcribed, a keeping and a 
uſing; and the legiſlature mean that. 
there may be a keeping, to deſtroy, 
which is not of neceſſity to be. prov-- 
ed by uſing for that purpoſe. If it 


were ſo, it would be tautologous; for 
ſuch evidence would be a proving of 


the other offence. The keeping there- 


fore of a thing prohibited being an 
offence under the act, it is neceſſarily 
prima facie evidence of a keeping for 
the purpoſe prohibited; and it is in- 


5 cumbent on the defendant to ſhew 
that it is Kept for another purpoſe; as, 
in the preſent caſe, that it is a houſe 


dog, a favourite dog, or a particular 


ſpecies of greyhound. The deſcrip- 


tion cannot be more preciſe, unleſs 


ſome particular inſtance of uſing is 


ſhewn; which, if keeping of itſelf 
conſtitates an offence, cannot be ne- 


ceſſary.“ 


| Wills, . The ate of the King 
e is in : ons and muſt go. 
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EVIDENCE. 


e yerr this. There is hardly another 
„ uſe to which this ſpecies of dog can 

be applied. The conviction was af ⸗ 

8. firmed. 


On the above report (which I find 
confirmed by the manuſcript. note of 
a gentleman of acknowledged accura- 
cy*®) it is obvious to, remark, that the 
Court ſeem carefully to diſtinguiſh be- 
tween a conviction for a greyhound, and 
a conviction for a gen (as laid doun in 
K. v. Filer andthe other caſes) and to 
have gone entirely upon that diſtincti- 
; | on, laying that part of the evidence that 
He - mentions the v/ing out of the queſtion, 
and going upon the keeping alone, as a 
diſtinct and ſubſtantive offence. Ge- 
neral evidence of keeping may be ſut- 


ficient where keeping, is in "Jes If an of- 
fence: 5 


* In that note I'd. M's words are ſtated as 
follows: “ Convictions muſt be preciſe, and 
© whatever the conſequences are, they muſt be 
« quaſhed if not preciſe. But here are vo of- 
* fences. I keeping vere neceſſary to prove uſing, 
& or uſing to prove keeping, it wouls! be tautolagous. 
6 Keeping i is an offence ; but the defendant may 
„ ſhew that he kept it for another purpole. The 
« deſcription cannot be more precife, unleſs a 
« particular inſtance of deſtruction were ſhewn, 0 
« which is not neceſſary, as keeping is an of- | 
4 fence. A dog called a greyhound can mean 
: * nothing but a greyhound.” 
| | I have ſeen another MS. note of the caſe to the 


| fame effe ct. 


EVIDENCE. 


fence ; and yet it may not follow, that, 


in a caſe which requires the proof of 
uſing likewiſe (the nature of which ad- 


mits of and appears to call for the proof 


of particular acts) ſuch a general ſtate- 


ment of eyidence muſt neceſſarily be 


heyd good. 


However, in the King Ve Thompſon, n, k 2 Term. 
the ſame point came in queſtion as to a Ke. 6. 


eonviction for a gun, and the court held 
the above cafe of R. v. Hartley to be an 
expreſs authority 1 in . of 1 con- 
viction. 


In that ls * the evidence only was, 


that the defendant, on ſuch a day, &c. 
did keep and ve a $4 1 to A 2 de e 


the game, 


On the firſt admins, which rhe 
on another point F, the Court themſelves 
ſuggeſted this queſtion, © Whether the 
evidence was ſufficiently ſet forth, ſo 


that they could ſee by what act 'the 


« defendant had incurred the penalty;“ 
for they obſerved, that the act of keeping 


a gun was in itlelf ambiguous, and that it 


muſt be ſhewn to be kept for the purpoſe 


of killing game, in order to bring the 


ls 


__ * See it ſtated at large, ante. 
＋ Vid. poſt, title Judgment. 


r . 
8 33 — 
or Mc os te 


% | EVIDENCE. 


party keeping within the act of ke; 
ment. It was not like keeping a grey- 
hound, or a ſnare, which could not be 
kept for any other purpoſe, and which 
was expreſsly prohibited by the act. On 
a fubſequent day (after it had been ar- 
gued by Mr. Wood againſt the convic- 
tion, and Mr. Chambre in ſupport of 
it *) Mr; Juſtice, Aſhhurſt faid t— 
© If this were a new caſe, I ſhould moſt 
© undoubtedly be of opinion, that this 
© conviction. could not be ſupported z 
2 en 1 think | that the evidence 
© ſhould 


'P; Me. Chambre i ſaid wks relied a good deal 
on the circumſtance of the precedent in Burn's 
Juſtice being in this form. To ſhew that this had 
weight, he cited Jones v. Smart (1 Term. Rep. 
44.) where the majority of the Court (who held 
that eſquires and perſons of higher degree were not 
to be conſidered as qualified under the game laws, 
unleſs they had the qualification of property) re- 
lied on the precedents being conſtantly in that form 
(viz. inſerting the word of“ before the words 
« other perſons of higher degree” in negativing 
the qualifications.) from whence he inferred, that 
in the preſent caſe the precedent in Burn cught to 0 
have weight. But quere whether, as to this 0 
point (of ſtating the evidence of uſing generally 
only) the precedents have uniformly followed that 
in Burn? In ſome of the caſes ſtated in the pre- 
ceding part of this book it ſeems to have been c 
otberwiſe; (vid. R. v. Kempſon, ante, 79. R. v. 0 
Crowther, ante, 80; viz. alſo a precedent on the a 
fame ſubject, in the precedents, title Game, ſet- 
rled by Mr. e | 
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EVIDENCE. 
ſhould be ſet forth particularly, that 


we may judge whether the juſtice has 
convicted upon proper evidence. The 
fact of keeping or uſing the gun for 


the purpoſe of deſtroying game ſhould 


appear; but it is only ſtated here that 


the defendant kept, and uſed, &c. 


which is the reſult of his evidence.— 
Then, whether he kept it for the pur- 


poſe of killing game, is likewiſe a queſ- 


tion of law; for an ignorant witneſs in 
the country migh t fancy thatawoodcock. 


or a rabbit was game. So that it ſeems 


to me, that permitting this general 
evidence to be ſtated, is allowing the 


witneſs to give his opinion on the law, 


as well as the facts. But at the ſame 
time, as precedents are uſually i in this 


form, and as the conviction in R. v. 
Hartley was ſimilar to the preſent, it 


is better to ſupport this eee | 
than by quathing it. to overturn * 


lormer precedents.“ 


Buller, * Tt . 1 had 


never been adopted, I ſhould have: 


been of opinion that the evidence 


ſhould have been fully ſet forth ; but 


aſter ſo many convictions have been 
made in the ſame form, it would be 
dangerous to quaſh the preſent. The 


diſtinction taken in the King v. Filer 


is good law. It is not an offence to 


© Feep: 
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agree that the witneſs, in ſwearing 


EVIDENCE. 


keep or uſe a gun, unleſs it be kept 


855 or uſed for the purpoſe of killing 


game. But here it is ſtated by the 


evidence, that the defendant did 
keep and uſe a gu to kill and de- 


l firoy the game. As to the other 
* queſtion reſpecting game, I cannot 


* that the defendant uſed a gun to de- 


T ſtroy game, would be ſwearing to a 


queſtion: of law; becauſe it is et. 
« tled by act of parliament, and every 
6 wan is bound to know what is: 
ame. Tf he ſwears that to be game 
« 1 is not ſo in law, he would be 
guilty of perjury. Game muſt be un- 

5 derſtood in its legal ſenſe,” 


Groſe, * I cannot give my con- 
ſent to ſupport this conviction, The 
* juſtice ſhould return particularly all 
the facts and the concluſion in the 
« conviction: firſt the information, the 
* ſummons, the appearance, or defen- 
& dant's. default in not appearing, that 
© the information, was read to the de- 
+ fendant, that he was aſked what he 
had to plead, the whole of the evi- 
dence particularly, and the adjudiea- 


hs tion. Fhe witneſs ſhould fwear to 
| Je 


EVIDENCE. 


ah facts, and not to the law; and in 
this caſe it is almoſt incredible that 


the witneſs ſhould have ſworn in the 


manner in which this evidence is ſet 
out. The juſtice ſhould not have re- 
< ceived it if it were offered in this ge- 
neral way; but ſhould have queſti- 
oned the witneſs as to the manner in 


which this gun was kept, for what 


* purpoſe it was uſed, and what parti- 


© cular kind of game he killed or at- 
tempted to kill. All theſe particulars | 


ſhould have been ſet forth, in order 
that we might judge whether they 
conſtituted, an offence within the act 


of parliament. Here the witneſs 


ſwore to the law: namely, “that the 


© defendant kept and uſed a gun to kill 


and deſtroy the game.” And in R. v. 


105 


| Bater\, a conviction for taking pil-1 Stra. 316. 


chards was quaſhed, becauſe the wit- ante. 


neſs ſwore generally that the detend- 
ant was guilty of the premiſes ; which 
was taking upon himſelf to ſwear to 
the law. Now the reaſoning in that 
caſe applies ſtrongly to the preſent ; ; 


for the evidence here ſtated only a- 


mounts to that, © that the defendant 
is guilty of the premiſes.” I confeſs 
that R. v. Hartley is a ET 
authority the other way. -But I would 
rather chooſe to decide this cafe ac- 

| * cording 
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cording to chat of R. v. Baker * 


cauſe, I think, nothing can be more 


miſchievous to the country than ſuf. 


fering a juſtice of the peace to ſtate a 


conviction generally: and there can 


be no inconvenience in ſtating the 


whole matter particularly for the opi- 
nion of this court, if the juſtice does 
not exceed his authority. Although 


the preſent conviction cannot be quaſh- 
ed, becauſe my brothers have given 


their opinions in ſupport of it, yet I 


did not chooſe the queſtion ſhould paſs 


ſub filentio; eſpecially as this declara- 
tion of my opinion may have the ef- 
fect of inducing juſtices of the peace 
in future to ſtate the whole matter up: 
. Le Lain: 


Ihe next day (the matter having 


ſtood over on another point) Mr. J. 
Aſnhurſt declared himſelf of the ſame opi- 


nion that he had given the day before. 
Mr. J. Buller ſaid, With reſpect to the 


other queſtion (viz. the preſent), that 


alſo has been decided by the caſe of 
the Aing v. Hartley. There the firſt 
objection was, that the witneſs had 
ſworn to the law; for that what was 


game was a queſtion of law; but that 
| 1+ avon aid not prevail, Ihe ſe- 


A „ 8 R 6 «6 


EVIDENCE. 


. cond objection was, that the e ; 


was not ſufficiently ſet forth, becauſe 


the manner of keeping 'or uſing the 

greyhound did not appear, and the 
conviction only purſued the language 
of the a& of parliament. Upon that 
occaſion Lord Mansfield faid, convic- 
tions muſt be preciſe, that the court 
may ſee that they fall within the juriſ- 


diction of the juſtices. There are two 
offences deſcribed by the act of parli- 
ament, keeping or v/ing for the pur- 


poſe of deſtroying game. There may 
be a keeping without its being for the 


purpoſe of deſtroying game; therefore 


there ſhould be evidence of the pur- 


poſe for which it 1s Kept. But the 


evidence ſtates, that defendant / 


as well as kept the greyhounds for the 


deſtruction of game.“ So that this 


caſe goes the whole length of deciding 
the other objection which was s made yel- 
terday. _ | | 


* & ' 6 A * 


6 Ca 


Groſe Tubtice; © As the precedent 


in Burn (though it ſeems to mea 


faulty one) has been recognized by 
this Court in R. v. Hartley, of which 


J was not aware before yeſterday, 1 


think it muſt be tupported. It might 
be highly inconvenient to overturn 
it; and 1 ſhould be ſorry that any 

| ; opinion 
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EVIDENCE : 


thority of an eſtabliſhed precedent ; 
ſince it is better for the ſubject, that 


ſhaken, than that the law ſhould be 
uncertain.“ The conviction was 
therefore affir med. 8 


After the 5 determination, it 


would be preſumptuous to argue fur- 
ther upon this particular caſe. But it 
may be proper to caution juſtices of the 


peace againſt relying on this caſe in 


framing any other conviction than thoſe 


under the ſame act of parliament ; for the 
Court will hardly extend the authority 
of a caſe determined upon precedent - 


alone, and contrary to the general 
principles ſo clearly laid down by them, 


to any caſe that does not fall exactly 


within the letter of it. 


of 


anion of mine ſhould ſhake the au 


even faulty precedents ſhould not be 


109 J 
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Judgment or Adjudication. 


* 


os 


; HE JupouENr is a neceſſary 
part of every conviction; and 


ſhould contain, 1ſt, An adjudication that 
the defendant © 1 convicted ; and 2dly, + | 
An 8 1 the « forfeiture or pe- -J 
nalty. | | Ea 


As to the firſt, he conven way of 
expreſsing it is to ſay, that the de- , 
« fendant is convicted of the ſaid offence. = 
c again/t the form of the ſtatute.” This 
mode of expreſſion ſeems to have been 
conſidered as fo efficacious, that in R. 

v. Lammas*, on a conviction upon the 3 Skin. 562. 
ſtatute of W. & M. for keeping a ware- 
houſe for low wines, &c. without giv- 

ing notice to the next officer of exciſe, 

this form of adjudication was deemed 
competent to cure a defect in ſtating the. 


evidence, viz. the not having ſhown _ . 
| F „ 
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| | 249. 


JUDGMENT. 


that the defendant was proved to * a 


common diſtiller*. 


However, though this ſeems to be, in 


general, the beſt, mode of adjudication, 


the juſtice is not tied exactly to thoſe. 
words; for in R. v. Thompſon*, where 


the conviction (after ſtating the evi- 


dence) concluded thus: And there- 
* upon the ſaid defendant, the ſaid 
% day of at, &c. before me 


the ſame juſtice, by the oath of one 


% credible witneſs aforeſaid, according 
« to the form of the ſtatute aforeſaid, 
«© tis convicted, and for. his offence afore- | 
id hath forfeited, &c.” Though 

it was objected that it did not appear / 
what the defendant had been convicted, 

yet the court held it to be ſufficient. 


On the other hand, where more of- 
fences than one are charged in the in- 
formation (as where a man was charged 
on one of the Lottery Acts with deal- 
ing in ſhares of lottery tickets, and allo 
with regiſtering tickets, without a li- 
cenſe), it is not ſufficient to ſay he is 
< convicted of the ſaid offence ;” but if 
(which the Court ſeemed to doubt) 


| both offences might have been included 


in one conviction, he ſhould have been 
convicted of both, 


| What 
| * Sed Q. if 5 caſe be law? 


4 


CO CM 


25 


JUDGMENT. 
What evidence will juftify a convic- 


tion under any ſtatute muſt depend, in 


each particular caſe, upon a compariſon 


of the evidence with the informati« 
and with the ſtatute on which the con- 
viction is made. But it may not be 
uſeleſs to take notice here of two or 
three caſes of late years, in which ſome 


ſtatutes appear to have been greatly 
miſapprehended by juſtices of the peace, 


in order to prevent ſimilar miſtakes in 


future. 


The firſt is R. v. Clarke, which was, paſt. 24. 


: a conviction upon 33 H. VIII. c. 9. f. 8 
owp. 35. 


16. in effect as follows : : 


. Be it W b that on, &c. 
S. P. and J. B. of, &c. came before 
me W. C. one, &c. and gaye me to 
underſtand and be informed, that 
T. C. of, &c. labourer, on the 16th of 


Auguſt, 1773, did uſe and play at a 


A 


and pins, called bowlruſhing, with di- 
vers liege ſubjects of our ſaid lord the 
king, and did. then and there receive 
divers ſums of money of the ſaid ſub- 
jects, playing at the ſaid game againſt 
the form, &c. and againſt the K 
&c. and pray that the ſaid T. C. m 


2 — abe 


certain unlawful game with bowls 


Ill 
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be 3 of the LY offence: 


| Whereupon afterwards, on, &c. the 


ſaid T. C. being apprehended: and 


brought before me, &c. to anſwer: to. 
the faid charge, &c. the ſaid T. C. is 


aſked by me if he can ſay any thing for 
himſelf why he the ſaid T. C. ſhould: 
not be convicted of the premiſes above 

charged upon him, &c. and thereupon - 


the ſaid T. C. of his own accord fully 
.. acknowledges the premiles, &c. to be 


true as charged, and does not ſhew to 
me any ſufficient eauſe why he ſhould. 
not be convicted thereof. Whereup- 
on all and ſingular the premiſes, &c. 
being conſidered, and due delibera- 
tion being thereunto had, I do ad- 


judge and determine that the ſaid 
T. C. is guilty of the premiſes, &c. 


and that the faid T. C. is therefore an 


idle and di iſorderly perſon, and is alſo 


therefore a rogue and vagabond within 
the true intent and meaning of the 
ſtatutes in that caſe made and provid- 


ed. And the ſaid T. C. is according- 
ly by me convicted of the offence 


charged upon him in and by the ſaid 
information, and of being an idle and 


< dijorderly perſon, and à rogue and va- 
gabond, in form aforeſaid: and J do 


3 adjudge and order, tha the 
ſaid 1. C. be therefore committed to 
. FO hs” 


TJTUDGME N T. 


0 thi houſe of correction, there to re- 
© main for the ſpace of one month; 


general quarter ſeſſions of the peace, 
or until the ſaid T. C. ſhall find ſuffi- 
cient ſureties to be bound in recogni- 
Hꝝance to appear before the next quar- 


. 


ter ſeſſions, and for his good beha- 


6 viour in A mean time.“ 


The Court at firſt quaſhed this cons 


viction, on an objection, that it was not 


alledged in the information, that the 
| playing at bowls: was out of the defend- 


ants own orchard, and it is only unlaw- 


ful ſub modo. Afterwards, in the ſame 
term, Lord Mansfield ſaid, A doubt 


had ariſen, whether, as by another 
© part of the 16th ſection of 33 H. VIII. 
c it«is made unlawful for a labourer to 
play at any time out of Chriſtmas, the 
* conviction was not good, as the de- 
* fendant. was ſtated to be a labourer, 


and the playing laid on the 16th of 


* Auguſt. But, ' his lordſhip obſerved, 
e Puniſhment appeared to be under 
© the Vagrant act, 17 G. II. c. 5.1.2. 


therefore deſired it might be ſpoken to 


* again upon this point, and alſo whe- 
© ther it was a good adjudication under 


6% this latter ſtatute.” 


F 3 - Afterwards 


being a leſs time than until the next 
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JUDGMENT, 


Afterwards Mr. . Aſton (Lord M. 
abſent) delivered the N of the 


| court. 


| e Trin. 17 
G. III. 
Cowp. 640. 


!!!! 8 


N This comviiien is a jumble and 
confuſion of charges and puniſhments. 
It is a conviction for playing at bovls, 
and the puniſhment inflicted is impri- 
ſonment as an idle and diſorderly per- 
ſon. The ſtatute 33 H. VIII. c. 9. f. 
16. lays a penalty of 208. on every la- 
bourer playing at bowls out of Chriſt- 
mas. The puniſhment is therefore 
clearly not under this ſtatute. The ſta- 
tute 17 G. II. c. 5. ſ. 2. deſcribes four 
kinds of idle and diſorderly perſons, 
and being an explanatory act, we can- 
not go out of it. Now bowling i is not 
an offence within any of theſe deſcrip- 
tions; confequently the defendant is 


not puniſhable as an idle and diſor- 


derly perſon. But the puniſhment is 
under this latter ſtatute. Conviction 
quaſhed. | Cy 


Another 3 point was alſo ſet- 
tled in the cale of Cripps v. Durdene, 
which was an action againſt a juſtice of _ 
peace for levying three more penalties, 
as for three more offences, on a baker 


for exerciſing his trade on a Sunday, 
contrary. to 29 Cats Cc. 7. having already 


convicted 


I UD G ME N T. 


convicted him in one penalty for a fimi- 
lar offence: on the ſame day. The Court 
held that this offence could be commit- 


ted but once in the ſame day. For, 
ſaid Lord Mansfield, on the conſtruc- 


*- tion of the a& of parliament, the of- 


© fence is, exerciſing his ordinary trade 


upon the Lord's day; and that with- 


* out any fraction of a day, hours, or 


minutes. It is but one entire offence 


„vhether longer or ſhorter in point of 
duration; ſo, whether it conſiſt of 


„one or a number of particular acts. 
* The penalty incurred by this act is 58. 
* There is no idea conveyed by the act 


© itſelf, that if a tailor ſews on the 


5 Lord's s: day, every ſtitch he takes is a 
ſeparate offence; or if a ſhoemaker or 
carpenter work for different cuſto- 


* 


© the ſame day. And this is a much 


alluded to of killing more hares than 


„ 


HG 


2 


ply the offence, or the penalty im 
poſed by the ſtatute for killing 


One. 


mers at different times on the ſame 
Sunday, that thoſe are ſo many ſepa- 
rate and diſtinct offences. There can 
be but one entire offence on one and 


ſtronger caſe than that which has been 
one on the ſame day. Killing a ſin- | 


gle hare is an offence ; bur killing ten 
in the ſame day more will not multi- 
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JUDGMENT. 


one“. Here repeated offences are not 
the obje& which the legiflature had in 
view in making the ſtatute, but ſingly 
to puniſh a man for exerciſing his or- 
dinary trade and calling on a Sunday, 
Upon this conſtruction the juſtice 
had no juriſdiction with reſpect to the 
three laſt Convictions.” 


"They alſo held, that in ſuch a caſe as 
this an action would lie againſt the juſ- 


tice, though the convictions had not 
been quaſhed, as he had no juriſdiction, 


after having convicted in one penalty. 
It may, however, be remarked, that the 
above determination cannot be meant 


to extend to all offences under penal ſta- 
tutes; ſome of which (for inſtance the 


act againſt ſwearing) admit of ſeveral 


offences, and conſequently of ſeveral 


convictions, on the ſame day. But the 


nature of the act that conſtitutes the of- 


fence, as well as the intent and expreſ- 
ſions 


* This ſeems to be becauſe it is not the killing 
of the hare that conſtitutes the offence, but uſing 
the dog, gun, or engine with which the hare was 
killed. Sed Q the point here laid down, and vid. 


"KR; wv; Gage, ante, p. 63. where a e in 


ſour penalties, for killing four hares, was held 


. good ; though it is to be obſerved that His objec- 


tion was not made in that caſe. 


JUDGMENT. 


ſions of each ſtatute, properly ed 
to, will be a better guide than any ge- 


neral direction that could be Siren. es 


12 


The Hol And laſt n of Pe 


judgment is, a declaration of the forfei- 
ture or penalty incurred, and a diſtribu-. 
tion of the ſum forfeit, in n caſe the Mae: 


tute ſo. directs. 
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This „ * held to hes a ne- ; 


ceſſary part of every conviction. It i 


ſaid; indeed, in Chandler's caſe, as re- 
ported in Salk. 378, that ideo conſidera- 
tum ęſt, without adding, et quod forisfa- 
ciat, was held ſufficient ; for the judici- 
al part ends at the conviction; the reſt 
is only conſequence and execution. But 
the other reports of that caſe differ in 
this particular. In Carthew 50, the 


objection is ſaid to have been, that there 
was no conditional judgment for ſetting 


the defendant in the pillory, /, &c. and 


Lord Raymond ſtates, that the third ex- 


ception (the only one that bears upon 
this point) was, that the judgment i IS 
* only quod forisfaciat, whereas it ought 


to be ideo conſideratum et.“ At all 


events, the latter E have 


fully cltabliſhed the neceſlity of ſetting 
. 1 
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JUD'GCMEN'T. 


forth the forfeiture; and it Teems the 


ſame as to any other kind of puniſnu- 
ment, at leaſt if any diſcretion is left to 
the magiltrate : as to its nature or de- | 


gree- 


R. Ve. Alta his was a convic- 
tion on ſtat. 1 G. I. c. 48. for deſtroy- 


ing fruit trees, the puniſhment for which 


oftence is, to be ſent to the houſe of 
correction for three months, and to be 
publicly whipped once in every month 
during that time. And it was moved to 
quaſn this conviction, becauſe it did not 
ſpecify the puniſhment inflicted by chat 
ſtatute; for that being a particular pu- 


niſhment, viz. tobe ſent to the houſe of 


correcton for three months, &c. ought 


to be ſet forth in the conviction, ſince 
this offence is to be heard and finally 


determined by the Nute. 


The report ſays, the better opinion 
was, that this being a ſpecial judgment 


of the two juſtices, they ſhould have 


ſpecified the puniſhment which the ſta- 
tute inflicts upon the offender, becauſe 
it may be different from the puniſh- 


ment inflicted by them. However, there 


FC no forfeiture for this offence, it 
| was 


1UD @WENT: 


was therefore held that ide cofideratuns 
0 quen e et was ſufficient. ; 


N. v. Sir E. Ekell ad otheng: "The 
defendants were convicted, upon view 
of three juſtices in Kent, of a forcible 
.detainer, and were by them committed 
to maidſtone gaol till they ſhould pay a 
fine to the king. Upon which they ſued 
out a certiorari to remeve the conviction 
into the King's Bench, and a habeas 
corpus to bring up their bodies. The 
Court held, that this commitment, be- 
ing that the defendants ſhould lie in 
priſon till they pay their fine, and no 
fine was ſet, the conviction was nought, 
and was quaſhed, and the defendants dif- : 
nee, wee 18, 1727. 6 


R. v. Hawkes®: © m for kil- g , Stra. 
ling deer was-quaſhed, becaule it was on- 858. 
ly convidtus eft, . without ff ATI 
quod Fri. > 


In R. v. Rigont et al the third ob- ».4 Burr 
jection to the conviction (which on 12163. 
G. I. c. 34. for preventing unlawful 
combinations of workmen employed in 
the. woolen manufactures, &c.) was, 
that it is only ſaid, they are convicted 

Afox- 
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. For unlawfully entering! into ſuch com- 
bination.“ It ought to proceed, quod 
eee and expreſsly adjudge the 
forfeiture. (The above caſe of R. 


v. Hawkes was cited and ſtated.) They 
ought to have awarded the particular 


puniſhment, as the act does not fix the 


duration of the puniſhment, but leaves 


the time of impriſonment quite diſcre- 
tionary, for any time not exceeding 

three months.“ Therefore this cafe 
0 widely from caſes where the pu- 


niſhment is aſcertained, and neceſſarily 


— 


1 from the convittion. 


© WO this ob iow, Lord Mansfield 


is ſtated to have ſaid: Here the pu- 
niſhment is difcretionary as to the 


0 length of the time of impriſonment; 


and here is no judgment at all, only a 
5 conviction. They ought to have gone 


on and adjudged the forfeiture. There- 
ns on both theſe objections this 
"conviction ought to be quathed ; for, 
however uſeful a ſtatute this may be 
for the benefit of trade, yet the 
Juſtices muſt convict TONNE, to 
law. 5 | 


Mr. J. Denniſon concurred. in both 


| points. And to the third objection : the 


time, 


JUDGMENT. 


| tine“ ine duration of the commitment, 
ought to be aſcertained upon the con- 


viction. The ſtatute does not fix it; it 
only ſays, “ for wy time not ee, | 


«0; fix months.“ 24 TH 


7. I Wilmot edtievereds in bock 
6 pn is oaks third objection: A conviction 
is equal to a verdi& and judgment; but 
this 18 a verdict without a judgment. In 


the caſe of R. v. Hawkesi, it was ſettled, i Hil. 3G. 
e that there muſt be a judgment of OR 


« forfeiture.” It was a conviction for 


deer-ſtealing, on 3 & 4 W. & M. cr. 


and there, though the penalty was cer- 
tain, and though the act of parliament 
diſtributes the forfeiture, yet it was hol- 


den that there muſt bea judgment to le- 
vy it; for every execution muſt be 


ſounded on a judgment. The caſes of 


Regina v. Wingrave*,” and Regina v. H. 2 An. 


Serle, in B. R. were both quoted by“ 
Mr. e in 111 55 of . TOs 


tion. 8 e | a 3 


Thar was alſo a ci in Trin. 9 G. 


I. B. R. Rex v. Aſhton, upon a convic- Vid. ante. 


tion for deſtroying fruit-trees, contrary 
to i © 48. The words of the con- 
viction are, © Igitur conjideratum ęſt per 
nos quod victus et. The court held 
Maa ought to be a judgment uod fo- 
| Tiifacias, or quod committatur. But this 
is 


221 


122 


JUDGMENT: 


is a much ſtronger caſe ; becauſe hare 
is à diſcretion to commit, either. to the 


houſe of correction, there to remain and. 


10 keep at hard labour for any time 


exceeding three months; or to the com · 
mon gaol of the county, &c. as they 
mall fee cauſe, there to remain without 
bail or mainprize for any time not ex- 


ceeding three manihs... - | Conn. 


qualted®. 


As to the Abrivdetn of the forfei: 
ture, it would ſeem there need not be 
any ſtated by the juſtice, where the 
ſtatute -expreſsly inen it in certain 
1 


In R. V. Barret, the Ct, objection 


Was, that it ſays, quod convictus eſt. 
et forisfaciet ſummam 20,s juxta for- 


„ mam ſtatuti, without making a diſ- 

eee which ought to be 108. to the- 
arty grieved, 108. to the poor, &c. But 

the Court held. it was well enough. 


7 But £ 


| £S The cafe of K. D. 1 as cali by Mr. . 


Wilmot, is very different from the report of it in 
8 Modern (as above given), and probably Mr. J. 
Wilmot's ftatement is the right one. But at all 
events, that caſe is no way contrary to the pre- 
ſent ; for there the quantum of puniſhment. is ex- 
«ly limited by the ſtatute. 


JUDGMENT. 


But where juſtices are required by a -.. 
penal ſtatute to diſtribute the penalty on 7 
conviction amongſt certain perſons, ac ; 
cording to their rs, an adjudica- 
tion that the forfeiture be difpoſed of 
ar the law direds” is bad; for in ſuch 
caſes the juſtice or juſtices ſhould adjudge 
what the ſeveral proportions {hall be. 57%, 


Dimpſey. 
Mich. 28G. 


Where a ſtatute ſays, chat gr aol 
non: payment of the penalty and coſts, IR 
„the offender ſhall be committed for 
e ſuch a time, or until the penalty and 

Charges ſhall be paid,” (which is the 
caſe of 6 G. I. c. 48 2 and the convic- 
tion adjudges him to be impriſoned a 
certain time, or until the forfeiture, to- 
gether with the charges, previous to and 

attending the ſaid conviction, be paid, 
but does not aſcertain what the charges 


5 ; f R. v. A 
are, it is bad, | 1 


Cowp. 60. 


PRECEDENTS, i 


PRECEDENTS#*. 


| Auitionier f. 
Borough of Reading 1 | 
in the County of q E it remember- R. 1 
Berks. ed, that on the thew Va- 


of the reign of our ſovereign Lord the Aucti- 
on Act, 17 


George the Third now King of Great 8 II. c. 


Britain, at the borough of Reading aur 


aforeſaid, in the ſaid county of Berks, without 


William Pearce, one of his majeſty's uns 


collectors of exciſe, in his proper per- the licenſe 


ſon, cometh before us Edward Skeate — 1 


White, mayor of the ſaid. borough, and 

John Richards, Eſq; two of the juſtices Informa 
of our ſaid Lord the king, aſſigned to 
keep the peace of our ſaid lord the 

king within the ſaid borough, and alſo 

to hear and determine divers felonies, 
treſpaſſes, and other miſdemeanors, with- 

in Xs 1 borough committed; and as 


well 


* Note. Several of the ate in the preceding 
treatiſe may be conſidered as precedents, the con- 
victions being ſtated at large in them. 

+ This, and one or two other precedents in 1 the 
collection, have lately got into print from another 
channel; but, as the book in which they are in- 
ſerted contains chiefly indictments, and 15 not like- 
ly to be in the hands of country magiſtrates, did 
not think fit to omit them. | 

+ Qu., Whether an objection might not have 
been made tb this part on the old caſes; and vid. 

R. v. Dobbyn, treatiſe, p. 18. and R. v. Lamden, 
ib. p. 20. but though it is not probable the Court 
would carry ſuch an objection further than it has 
been carried in the firſt of the above caſes, it is ſafeſt 
to ſay, in and N Kc. 


- 0 
27th day of December, i in the 16th year 3 = 
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PRECEDENTS. 


well for our ſaid lord the king as for 


himſelf in this behalf, giveth us the ſaid 


juſtices to underſtand and be informed 


that Matthew Veſey, after the 29th day 


of September, in the year of our Lord 


1777, to wit, on the ſaid 27th day of 
December, in the 18th year of the reign 
of our ſaid lord the now king, in the 


ſaid year of our lord 1777, at the pa- 
riſh of St. Lawrence, in the ſaid bo- 


rough of Reading, in the county of 
Berks, did, in the capacity of an aucti- 


onier, put up to public ſale, by way of 
auction, and did then and there vend 


and ſell by public ſale, by way of auc- 


tion, divers goods and effects of the ſaid:. 
M. V. without firſt taking out a licenſe 
in the manner preſcribed by the ſtatute 
in that caſe lately made and provided. — 


contrary to the form of the ſtatute in 


that caſe made and provided. Where- 
by, and by force of the ſaid ſtatute, the 


ſaid M. V. hath, for his ſaid offence,. 
forfeited the ſum of 5ol. one moiety- 


thereof (all neceſſary charges for the re- 


covery thereof being firſt deducted) to 


his ſaid majeſty, and "the other moiety to 
the ſaid W. P. and prays that. the ſaid 
M. V. may be convicted of the ſaid of- 

fence according to the ſtatute in that 
caſe made and provided. And after- 
wards, on the 27th day of December. 
in the 18th year of the reign of our ſaid. 


lord the now king, at the oper of R. 


afore: 


 Auttionier. EE 127 


aforeſaid, the ſaid M. V. having been 
previouſly ſummoned in purſuance of 
our ſummons iſſued for that purpoſe to 
appear before us the ſaid Edward Skeate 

White and John Richards, ſo being ſuch 
juſtices as aforeſaid at this time, to an- 
ſwer the matter of complaint contained 
in the ſaid information, he the ſaid M. V. Appearance 
appears before us the ſaid juſtices, to 233 ; 
anſwer and make defence to the matters ance of a 
contained in the ſaid information, and ont 
having heard the ſame, the ſame M. V. 
is aſked by us the ſaid juſtices, if he can 
ſay any thing for himſelf why he ſhould 
not be convicted of the nm above 
charged upon him in form aforeſaid. 

And thereupon he ſays, that he is not Plea, not 
guilty of the ſaid offence. Whereupon builty. 
we the faid E. S. W. and J. R. ſo being 
ſuch juſtices as aforeſaid, do now pro- 
ceed to examine into the truth of the ſaid 
complaint contained in the ſaid informa- 
tion, in the preſence and hearing as well 
of the ſaid W. P. as of the ſaid M. V. 

And thereupon on the ſame day and year witneſs ap- 
laſt mentioned, at the borough of R. a- n.. 
foreſaid, George Faithful, a credible 

witneſs in this behalf, comes in his pro- 
per perſon before us, ſo being ſuch juſ- 

tices as aforeſaid, to prove the faid 
charge contained in the ſaid information 
againſt the faid M. V. and is now here 
by us the faid juſtices ſworn, and does 

before 
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PRECEDENTS: 


before us the mid juſtices take his cor: 


poral oath upon the! holy goſpel of God 
to ſpeak the truth, the whole truth, and 


nothing but the truth, of and upon the 


matters contained in. the ſaid informa-- 


tion, we having adminiſtered, and * hav- 


ing a competent power to adminiſter, 
ſuch oath to him in that behalf. And 


the ſaid G. F. being ſo ſworn, does on 
his ſaid oath ſay and depoſe, in the pre- 
ſence and hearing of the ſaid M. V. that 
on the 25th day of December, in the year 
of our lord 1777, he ſaw the ſaid M. V. 
in the market - place, in time of mar- 
ket, in the pariſh of St. Lawrence, in the 
borough of R. in the county of Berks; 


mounted in a cart or roſtrum, putting 


up goods to- public ſale by way of 
auction and the ſaid M. V. did then 1 1 
there ſell publicly ſeveral goods by way 
of auction, and outcry to the perſons 
then and there aſſembled, he the ſaid 
M. V. acting therein as an auctionier; 
and that the deponent then and there 
bought of the faid M. V. by way of auc- 
tion at the ſale, one lot of goods or wares 


of the ſaid M. V. containing ſeveral ar- 


ticles, that is to ſay, two knives, a razor 
and razor- caſe, and one comb, for which 


this e yo beſt or higheſt bid- 
der 


Thie m < that the juſtices had power to ad- 
e miniſter the oath,” is in moſt of the precedents, . But, 
_ Q. Whether it be neceſſary ? In indictments for perjury 


\ (which ſeem to have occaſioned its introduction here) the 


giſt of the offence is the oath, which perhaps makes that 
caſc a differ ent one from this 


Auttionier. 
der, Weil to the ſaid M. V. one ſhilling 


and one penny. And the ſaid M. V. does 


not produce any. evidence to contradict 


the proof aforeſaid. Wherefore it mani- judgment. 


feſtly appears to us the ſaid eee 
that the ſaid M. V. is guilty of the pre- 
miſes charged upon him by the ſaid i in- 
formation. It is therefore conſidered and 
adjudged by us the ſaid juſtices, that the 
ſaid M. V. be convicted, and he is ac- 


cordingly convicted, of: the offence. 


charged upon him by the ſaid informa- 


ld 


tion. And we do hereby adjudge, that porfeiture. 


the ſaid M. V. for the ſaid offence, 
hath forfeited the ſum of sol. of lawful 


money of Great Britain; but we do mi- NGtigation 


tigate the ſame to the ſum of 51. and of it. 


do adjudge and order that the fad M. V. 

do pay the ſum of 51. * to be diſtribut- 
ed as the law directs. In witneſs where- 
of we the ſaid juſtices to this preſent 
conviction have ſet our hands and ſeals 
at the borough of R. aforeſaid, in the 


{aid county, the 27th day of December, 
in the 18th year of the reign of our ſaid 


lord the king, and i in the year of our 


Lord 1777. 4 E. S. W. (L.. S.) 


I 


Thi . conviction having been 


removed i into the court of K. B. two ob- 
jections were taken to it: 


and does not leave it to the diſeretion of the juſtice; 
otherwiſe the diſtribution ſhould be particularly ſet out, 


Vide n title n. 15 


* 


Firſt, 


* This is right where the Ntatute itſelf diſtributes. it, 
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 PREQEWNY T5 © 
Firſt, It is not ſtated whether the of- 


Fence was committed in or out of the 
Bills of mortality, which ought to have 


been expreſſed; becauſe the act impoſes 
different penalties upon unlicenſed auc- 


tioniers trading within or without that 


diſtrict; and a circumſtance that ſo ma-. 
terially varies the offence ought to be 
ſtated in the conviction. 
Secondly, The information charges 
the defendant with having ſold goods 
in the capacity of an auctionier, but nei- 
ther that nor the evidence alledges him 79 
be one; for the witneſs only ſwears to a 


ſingle act of trading, fo that he is not 


ſhewn to be ſuch a perſon as ought to 
take out a licenſe. ' To this point the 
caſe of Rex v. Little * was cited, in 
which the Court held, that a ſingle act 
of trading did not prove a man to be 
ſuch a hawker and pedlar': as ought ad 
take out a licenſe. | 

Lord M. ſaid, there was nothing f in 


either objection. © The fact is ſaid to 


© have been committed at Reading, in 
the county of Berks, which ſufficient. 
ly ſhews it to be out of the bills of 


« mortality; for the Court muſt take 


© notice of the known diviſions of the | 


© kingdom. 


« As to the other objection; this caſe 
<« is very different from that of a haw- 


ker and pedlar. GE about and ſel 
ling 


La 


* Vid. treatiſe, title Confeſſion. 


Er tile GL ASS. 5 1 3 1 


ing is neceflary to make a man a 
* hawker and pedlar; but here a ſingle 
<< att was enough to bring a man with- 
in the ſtatute.” 

The reft of the Court were of the ſame 
opiniath On the firſt point Mr. J. Buller 
cited Rex. v. T heed * on the Candle Act. 
He, however, ſeemed to think, that if 
the conviction had been for the higher 
penalty, it might have been neceſſary ex- 
_ prelsly to alledge the fact to have been 
committed within the bills of mortality. 
As to the ſecond objection, he ſaid, 
* A ſaleby auction is a known and cer- 
<« tain term. But the witneſs goes fur- 
ther, and ſtates it in ſuch a manner as 
clearly ſhews it to be within the act.“ 
Ihe Court therefore unanimouſly 


confirmed the above conviction. 
— 


| Exciſe. Grass. 
City and County | E it remembered, For not 
bol Briſtol. that this | paying the 


exciſe duty 


day of in the 13th year of the reign oo materi- | 
als and me- 


of our ſovereign lord George the Third tal for 
that now is, at the Council houſe in the rags 
city of Briſtol, John Barrett, of the ſaid —_ ch 
city and county, gentleman, i in his pro- « forſcirure 
per perſon, cometh before us R. G. the value 
mayor of the ſaid city, R. F. J. B. and . 
E. W. four of the juſtices of our ſaid e 12. . 13, 
lord the king, algal to keep the peace 
of our ſaid lord the king, and alſo to 
hear, &c. in 208 ſaid city and county 
committed, 


* Vid. treatiſe, title "JIE p. 50. 
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Informati- 


on. 


PRECEDENTS. 


committed, and giveth us the ſaid uf 
tices to underſtand: and he ee 
that at ſeveral times between the 3d day 
on Sar and the 211t day of June now 
paſt, in the pariſh of T. in the city 
Jr; Briſtol, R. C. R. R. and C. F. part- 
ners at a glaſs· houſe there, belonging to 


and uſed by them, did make uſe of thir- 


ty hundred three quarters and ſeven- 


teen pounds weight of materials or me- 


tal for the making of white or flint glaſs; 3 


and that there did accrue and become 


due to his ſaid majeſty from the ſaid 
R. C. R. R. and C. F. or the duty of 
the ſaid materials and metal made 3 


glaſs as aforeſaid, £ 14. 85. 5d. of lawful, 


Kc. which ſum ſo accrued, or any part 
thereof, the ſaid R. C. c. See. have not 


paid or cleared off, to or for the uſe of 


his ſaid majeſty, within ſix weeks next 
after they, according to the form of the 


ſtatute, did make or ought to have made 


their entry or entries of the ſaid mate- 


rials and metal made into glaſs as afore- 


ſaid, or any part thereof, or at any time 
ſince, but the ſame yet remains wholly 
due and unpaid, contrary to the form of 
the ſtatute, &c. whereby they have for- 
feited double the value of the ſaid duty 


remaining unpaid as aforeſaid, that is to 


ſay, J. 28. 16s. tod. of like lawful mo- 
ney. And thereupon the ſaid J. Barrett 


humbly prays judgment of us the ſaid 


juſtices in the premiſes, and that the 
ſaid 


33 
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dad R. C. Kc. may be ſummoned to 
anſwer the ſaid premiſes, and to make 
defence thereto before us the ſaid juſ- hgh od | 
tices. R. 8. mayor, R. FW | 
OR” 
"Whereiihg: we the ſaid juſtices do summons 1 
accordingly iſſue out our fung — 
the ſaid R. C. R. R. and C. F. requir- | 3 
ing them to appear before us at! the _ 10 
Council-houſe aforeſaid, on tze 6. 


WW — — 5-99 
— — WGGWGWWGWGGWGWGGGGGGGGGGG «4 
LE dx Ig 3 S EY . 2 
CR IEET ENDS ie i ECT SE OTE ER en 1 
2 2 2 


F 8 
2 
. 9 SS 


day of the fame month of to anfwer 
to the ſaid premiſes, and to make de. 
fence thereto before us. Whereupon Appearapes 
| afterwards, to wit, on the © day of — 1 
in the 14th year, &c. at the Coun- 
cil-houſe in the city of B. aforeſaid, _ 
the ſaid R. C. after having been duly . 
ſummoned in this behalf, appears, and 
is preſent before us the Taid juſtices to 
anſwer to the ſaid premiſes, and tomake 
defence thereto; but the ſaid R. R. and 
C. F. do not, nor doth either of them, 
appear before us to anſwer or make 
defence to the premiſes. Nevertheleſs R. 
W. of the city of B. aforeſaid, officer of 
exciſe, a credible witneſs in this behalf, 
on the day and in the place laſt menti- 
oned, cometh before us the juſtices a- 
foreſaid, and before us the ſame juſtices, 
upon his oath on the holy goſpel of God 
to him then and there adminiſtered by 
us the ſaid juſtices depoſeth and faith, 
in the preſence and hearing of the faid 
G Sh R. C. 
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134 RECEDENTS. 
Proof offers R. c. that on the, day of in the 


2 year, 0 aforeſaid, he = ſaid R. W. 

on one of did per onally, ſerve. the ſaid C. F. with 

ants who Our aid ſummons to appear here this 

did mo at- ſame day of to anſwer the pre- 

miſes; and HL. B. of the city of B. afore- 

ſaid, officer of exciſe, another credible 

1 witneſs i in this behalf, on the day and at 
> the place firſt aforeſaid cometh before 

Service of Us the juſtices aforeſaid, and before us 

the other the lame juſtices, „ (affidavit of per. 
who did ot ſonal ſervice upon the other defendant 

attend. ſtated as above*) to anſwer the premiſes. 

| © Whereupon the ſaid R. R. and the {aid 

C. FE, not appearing here before us in 

obedience to- our ſaid ſummons, and the 

ſaid information having been heard by 

the ſaid R. C. he the ſaid R. C. ĩs aſked 

by us the ſaid juſtices, if he can ſay any 

thing why the ſaid R. C. R. R. and C. 

Fi. ſhould not be convicted of the pre- 

miſes above charged upon them in form 


Plea ofthe aforeſaid. And thereupon the ſaid R. C. 
one defend | 
ant who did faith, that they are not guilty of the pre- 
— miſes charged upon them. And there- 

ai upon on the ſame laſt-mentioned day 
Evidence of and year, at the place laſt aforeſaid, the 


the offence- ſaid R. W. a credible witneſs in this be- 


»* 4 


half, cometh before us the ſaid juſtices 


in his proper Perle and on his f 
ral 


* The: th in bath theſe ab e 1 107 As ſer- 
vice; and query, whether a magiſtrate ought to accept of 
leſs; that being required in all common law proceedings, 
unleſs ſpecially diſpenſed with by the Courts. - 


Er 0 ile. ] Gra , 


10 oath upon the holy goſpel of God 5 
now adminiſtered to him by us the ſaid” 


juſtices, he the ſaid R. W. depoſeth and 


faith in the preſence and hearing of the 
ſaid R. C. concerning the premiſes in 


the ſaid information ſpecified, that he 
the ſaid R. W. being officer of exciſe, 


did (at ſuch times) between the zd day 
of May and the 21ſt day of June, in the 


ſaid 13th year, &c. ſurvey the materials 


or metals in the glaſs-houſe of the ſaid 
R. C. &c. in the pariſh of T. in the ſaid 
city and county of B. and that the ſaid 
R. C. &c. during the laſt - mentioned 
times, did there make uſe of thirty hun- 


dred three quarters and ſeventeen pounds 


weight of materials or metal in the mak: 


ing of white or flint glaſs; and that there 
did accrue and become due to his ſaid 
majeſty from the ſaid R. C. &c. for the 
duty of the ſaid materials and metal 
made into glaſs as aforeſaid, 144. 8s. 5d. 


of lawful, &c. which fum 10 accrued, or 


any part thereof, the ſaid R. C. &c. 
have not paid or cleared off to or for the 
uſe of his ſaid majeſty within ſix weeks 


next after they, according to the form 


of the ſtatute, &c. did make or ought to 
have made their entry or entries of the 
ſaid materials and metal made into glaſs 
as aforeſaid, or any part thereof, or at 
any time ſince, but the ſame yet remains 


wholly due and unpaid. And thereupon, 


on the part and behalf of the ſaid R. C. bete. 


Gy - "MX; Ms 
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wolf 


PRECEDENTS. : 
R.R. and % F. the faid R. 6. being c cal- 


led upon by us toſhew unto. us fufficient 


cauſe hy they ſhould not be convicted 


of the premiſes, the faid R. C. alledges, | 


that he this ſaid R. C. had on the 


Tender of 
airears, 


day of . "laſt | paſt tendered and offered | 
to pay to the ald J. B. the informer a- 
foreſaid, and collector of the ſaid duties, 


to wit, the faid ſum of 14/. 85. gd. with- 


Evidence 
tnat the 


tender was 


in light 


guineas. 


in the time above by the ſaid act for 
the payment of the ſame limited and ap- 
ointed, which the ſaid J. B. had whol- 
i refuſed to accept of and from the ſaid 
R. C. Whereupon on the ſame day of 
in the ſaid 14th year, &c. at the 
Council houſe aforeſaid, S. P. of the ci- 
ty of B. gent eman, a credible witneſs 
in this behalf, cometh before us the ſaid 
juſtices in his proper perſon, and on his 
corporal oath upon the holy goſpel of 
God now adminiſtered to him by us the 


ſaid juſtices, depoſeth and ſaith, in the 


preſence and hearing of the faid R. C. 
that he is clerk to the ſaid J. B. the col. 
lector of the ſaid duties, and that one 
J. P. in the preſence of the ſaid S. P. 


did weigh twenty-ſix guineas which were 


offered in payment for the arrears of the | 
ſaid duties, as the ſaid R. C. hath alledg- 


ed, and that all and every of the ſaid 


+: twenty-/: ſix guineas were light and under the 


_— weight of guineas then in that be- 
half by the lords commiſſuners of his ma- 
tefty* s tregſury appointed to be — by the 

collectors 


grains each guinea ; and that the laid 
K. C. although he receiyed back the ſaid 


141. 86. 5d. of the duties aforeſaid in 


often applied to afterwards by the nid 05 
collector. And thereupon al on the ence 
fame day and ar laſt above- mentioned, whit was 
at the Gene 


dible witneſe] in this behalf, cometh be- the time. 
fore us the ſaid juſtices i in his proper 
perſon, and on his corporal oath,” &c. 
(as above) im the preſence and U 
of the ſaid R. C. that he is a partner 
with Meflrs. bankers, in the ſaid ei- 


current there ſince the making of the ſaid 
late act of parliament in that ehalf has 
been atthe rate of five pennyeights and 
three grains each guinea; and not under. 
And alſo on the ſame day. and year laſt 
above mentioned. at the- Council- te 
aforeſaid, T. A. of the ſaid. city of B. 
half, cometh before us. the ſaid juſtices, - 
Ke. (as aboye) that he is a ſervant to cer- 
tain bankers: in 8. ſtreet, an; the laid 


| *thority ſo to do ſhould * here 2 as ĩt· ĩs· 
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. of exciſe*, to wit, under the 
weight of five penny weights and three 


money, did refuſe to pay the arrears of 
any other or different money than in the 


ſaid guineas ſo then under the current 
weight of guineas as aforeſaid, although 


the weight | 


:houſe aforeſaid, F. E. of of guincas 
the ſaid-city of B. banker, Ae cre- ale 


ty of B. and that the weight of guineas 


gent. another: credible witneſs in this be- 


2 county 
11 mould bh chat the act giving them au- 


* referred to. 


PRECEDENT 5. 


county and city of B. called the 8. NRreet 
bank, and that the weight of guineas cur- 
rent there ſince the 'making of the ſaid late 
act of parliament has been at the rate of 
five pennyrbeighis and three grains each 
Evidence of "x and not under. And alſo on the 
2 perſon ſam me day and year laſt above mentioned, 
— 4 at the Cound: houſe aforeſaid, J. P. of 
2 the ſaid city of B. gent. another credible 
tree. witneſs in this behalf, cometh, &c. (as 
above) that he weighed the ſaid twenty- 
e Ee guineas ſo as aforeſaid tendered to the 
ſaid J. B. collector of. the duties above 
75 herein mentioned, and that the ſame then 51 
and there were. under. the then current 
"eight, to wit, under the weight of five 
penny-weights and three grains by cac) 
guinea; and that onè W. L. the dlerk of 
the ſaid R. C. by whom the ſaid twenty- | 
fix guineas were tendered in payment 
for the duties aforeſaid, for and on the 
behalf of the ſaid R. 1 R. R. ad . 
F. did not then and there requeſt .the 
ſaid J. B. the faid collector, to cut the 
ſame or any of them, or to have the 
currency 0! the ſame determined by the 
mayor or any other magiſtrate, of the 
ſaid city and county of B. but the ſaid 
W. L. then and there aſſerted, that as he 
the ſaid W. L. had received the ſame for 
the ſaid R. C, as good guineas, and of 
due weight, he the ſaid R. C. was de- 
termined to paſs away the ſame as good 


| guineas, and of due e And the 
E r aid 
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faid W. L. then and there received the | 
fame back, and would not pay any other 
money. Whereupon all and ſingular the . 
premiſes being heard, and by the ſaid 

juſtices fully underſtood, and mature de- 
liberation being thereupon had, and no 

other defence being made on behalf of 
the ſaid R. C. R. R. and C. F. Its 
conſidered by us the ſaid juſtices, that 
the ſaid R. C. R. R. and C. F. are 
guilty of the premiſes aforeſaid charged 

upon them in and by the faid informa- 
tion, and they are by us accordingly 
convicted thereof. And we the ſaid be 

tices do award and adjudge, that the ſaid _ 
R. C. &c. have for their ſaid offence 
_ forfeited the ſum of 28. 165.- 16d. of. 
lawful, &c. being double the value of 
the ſaid*.duty, to be applied according 
to the form of the ſtatute, &c. In witneſs 
whereof we the faid juſtices to this re- 

cord of conviction have ſet our hands 2 
and feals at the re and county! D11V; BH 
aforeſaid, the ſaid day of in the | _ 
faid 14th year, dee. ond in the year of 


war oh e e ee 1 7 
F. W. hs 19 
—— — s! Convictim 
Exciſe. 9 Parts. Pro $he 2 ofs 0 
URN AI. Be i It. remetitbered; that removing 


| r with- 
| upon the Eith day of June, 1 in the out givin 


9th year of the reign -of our- . notice to the 
/ G 4 a 


proper offi- 


240 


PRECEDENTS. 


P . I lord George the ſecond, by the. grace 
ED 19. of God of G. B. &c. at Sunderland, in 


5 32. 12 the county palatine of Durham, before 


us R. R. eſq; and R. B. eſq. two of the 
juſtices of our ſaid lord the king (one 
of the quorum) aſſigned to keep the 


peace of our lord the king in and for 


the ſaid county, and alſo to hear and de- 


termine divers felonies, treſpaſſes, and 


other miſdemeanors committed within 


the ſaid county, comes Rawſthorn Brad- 
thaw, of the pariſh of B. W. in the ſaid 


county palatine of D. gent. who, as well 


£ 
«# 


for our ſovereign lord the king as for 


himſelf, proſecutes in this part before 
us, and giveth us the ſaid juſtices to un- 


derſtand and be informed, that one D. 
O. of Gibſide Mill, in the pariſ of 


Whickham, in the faid county palatie : 


of D. paper-maker, upon the 14th day 
of April laſt paſt, and long before, and 


ever ſince, at G. Mill aforeſaid, in the 
pariſh of W. aforeſaid, in the ſaĩd coun- 
ty palatine of D. was, hath been, and 


yet is, a maker of paper, charged, and 


chargeable with ſeveral rates and duties 


due and payable to our ſaill ſovereign 


lord the king by virtue of the ſtatute in 


ſuch caſe made and provided; and that 


the ſaid D. O. within three months now 


e paſt, that is to ſay, upon the ſaid 


24th day of April, at G. Mill aforefaid, 


775 in the pariſh of W. aforeſaid, in the ſaid 


N county Palatine of D. being * ſuch 


m aker 


Excite. . Payer. | 


aber of paper as aforeſaid, did remove, . 
carry, and ſend away, and did ſuffer to 
be removed, carried, and ſent away, ſe- 
veral quantities or parcels of paper by 
him there made, that is to ſay, ſeventeen 
 theams of paper, of which ſaid ſeventeei 
rheams of paper ſo removed, carried, and 

| {ent away, and fo ſuffered to be removed, 6 
carried, and ſent away as aforeſaid, or of 
any part or parcel thereof, noaecount had 
been firſt taken by the proper officer duly. 
appointed in that behalf to takeanaccount 
of the ſame, from the warehbouſe or place 
where the ſaid ſeventeen rheams of pa- 
per had been firſt put after the ſaid pa- 
per had been dried and fit for uſe. And 
that before the ſaid removing, carrying, 
and ſending away the ſaid ſeventeen 
rheams of paper as aforeſaid; no notice 
vwhatſoever was or had been ever given 
to the proper officer in that behalf of the 
ſaid D. O. 's intention to remove, carry, 
and ſend away the fame; or-of his inten- 
tion to- ſuffer the ſame to be removed, 
carried, and ſent away; as by the ſtarute - 
IN fach caſe made and provided there 
ought to have been, that the ſaid officer 
might have taken an account thereof, 
but that the ſaid D. O. did wholly ne- 


glect and omit to give ſuch notice, a- > 
cainſt the form: ofthe faid ſtatute. And,, EY 1 


the ſaid R. B. does further give the ſaid for another 
juſtices to underſtand and be informed, + mag gag 
chat the ſaid D. O. afterwards, to wik, N 
upon: the 1 5th day of April laſt paſt, at 
G 5 G. Mill, 
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PRECEDENT 8. 


8. Mill, in the pariſh of -W; aforeſaid, 


Evidence. 


in the laid county palatine of D. he the 
« of D. O. being then and there a maker 
e charged and chargeable with 
duties, as, aforeſaid; did remove, 
205 &c- (for twelve rheams in the 
ſamè form as before) againſt the form. of 
the ſtatute. And thereupon afterwards, 
that is to ſay, upon the 21ſt of the ſame | 


month of June; in the gth year aforeſaid, . 
at 11 o'clock in the forenoon of the ſane 
day, at 8. aforeſaid, in the county pala- 


tine of D. aforeſaid, to, wit, at the dwel-. 
ling-houſe of one TL being an inn and 


| public-houſe, ſituate in S. aforeſaid;com- 
monly called or known by the name or 


ſign of the Shoulder of Mutton, one J. 


N. of Smallwell, in the pariſſi of W. and 


county palatine of D. aforeſaid, being a 
credible witneſs, in his proper perſon 


cometh before. us the ſaid R. R. and 


R. B. eſqrs. two of the juſtices of our 


lord the king aſſigned to keep the peace 
of our ſaid lord the king in and for the 


faid county palatine of D. and alſo to 


hear and determine divers felonies, treſ- 
paſſes, and other miſdemeanors com- 


mitted within the faid-county, in due 


manner taketh his corporal. oath. upon 


the holy evangeliſts, before us the ſaid 


_ Juſtices, to ſpeak the truth touching and 


concerning the premiſes ſpecified: in the 


ſaid information (we the faid juſtices 


en * and ters ſufficient power 


1 and 
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and authority to adminiſter the ſaid oath 
to the faid''F. M. in that behalf) and the 
ſaid T. M. being ſworn as aforeſaid, then 
and there ſaith, depoſeth, and ſweareth, 
touching and concerning the premiſes in 
the ſaid information above ſpecified, that 
the ſaid D. O. of G. Mill aforeſaid,” of 
the pariſh of W. aforeſaid, in the faid 
county palatine of D. paper-maker, for 
three months now laſt paſt, ' was, and 
during all that time continued to be, a 
maker of paper at G. Mill aforeſaid, and 
he the ſaid D. O. within three months 
now. laſt paſt, that is to ſay, on the ſeve- 
ral and reſpective days herein- after men- 
tioned, at G. M. aforeſaid, in the pariſn 
of W. aforeſaid, in the county palatine 
of D. aforeſaid, did remove, carry, and 
fend away, and ſuffer to be removed, 
carried, and ſent away, ſeveral quanti- 
ties and parcels of paper by him there 
made, that is to ſay, one parcel contain- 
ing teventeen rheams, on the 14th day 
of April now laſt paſt, and another par- 
cel of paper containing twelve rheams 
on the 15th day of the ſame month of 
April, of which ſaid ſeveral parcels of 
paper ſo removed, carried, and ſent away, 
and ſo ſuffered to be removed, carried, 
and fent away as aforeſaid, or 'of either 8 
of them, or of any part of them, or of 
either of them, no account had been firſt 
taken by the proper officer duly appoint-: 
ed in e behalf to take an account of 
. 27 the 
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Notice not the ſame; from Ihe warehouſe. or place 

 Exven tothe. where the ſaid two ſeveral parcels of pa- 

_ exciſe, per had been firſt put after its having 

8 been dried and fit 2 uſe: And that 

before the ſaid: removing, carrying, and 

tending away the ſaid two parcels as a- 

foreſaid, no notice whatſoever was or 

bad been ever given to the proper offi- 

cer in that behalf of the ſaid D. O. 's in- 
tention to remove, carry, and ſend away, 

the ſame, or of his intention to ſuffer the 


— 
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ö fame to be removed, carried, and ſent 

away, as by the ſtatute in ſuch caſe made 

' and provided there ought to have been, 
A but that the ſaid D. O. did wholly ne- 
# glect and omit to give any fuch notice 
1 againſt the form of the ſaid ſtatute- 
BY cummons. Whereupon the ſaid D. O. having been 


duly ſerved with a ſummons in that be- 

half, in order to appear and make his 

defence againſt the ſaid charges con- 
teined in the ſaid information upon the 
ſaid 21ſt day of June, in the gth year 
aforeſaid, at S. aforeſaid, in the county 
prearanee Palatine of D. aforeſaid, at the dwelling- 
_ «fdefend- houſe of the ſaid T. L. being an inn and 
public houfe ſituate in S. aforeſaid, com- 
monly called or known by the {aid name 
or fign of the Shoulder of Mutton, be- 
fore us the ſaid R. R. and R. B. being 
then and there two of the juſtices of our 
ſaid lord the king aſſfigned to keep the 
peace of our ſaid lord the king in and 

for the ſaid —_— e of D. and 


alſo 


Exciſe. Parks. 5 


alſo to hear and determine, &c. < as be- 
fore) appearing and being preſent, and 
the cauſe of the aforeſaid, in the ſaid 
information, and the information itſelf, 
and the: evidence ſo given thereupon as 
aforefaid, being then and there heard 
and fully underſtood by him the ſaid 
D. O. he the ſaid D. O. is aſxed by us 
the ſaid juſtices, if he hath or knoweth 
of any thing to ſay for himſelf why he 
the ſaid D. O. ought not to be convicted 
of the premifes above charged upon him 
as aforeſaid. And all and ſingular the 
matters alledged by him the fad D. O. 
in his defence, touching and concerning 
the premiſes aforefaid, being heard and 
fully underſtood by us the faid juſtices, 
' becauſe it manifeſtly appears to us the 
aid juſtices, that the ſaid I). O. is guil- 
ty of the premiſes aforeſaid in the ſaid 
information above ſpecified and charged 
upon him in manner and form as in the 
faid information is above charged; it is 
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therefore conſidered by us the. juſtices A- Judgment, 


foreſaid, that ſaid D. G. by and upon the 
reſtimonyof the ſaid T. M. Nn credible 
witneſs as aforeſaid, upon his faid oath ſo 
taken before the ſaid juſtices as aforeſaid, - 
be and he is hereby convicted of the 
premiſes in the ſaid information above 
ſpecified and charged upon him as afore- 
laid, according to the form of the ſaid 
ſtatute i in that caſe made and provided. 
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And that the ſaid D. O. d forfeit and Na 0 


i | loſe 
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loſe the ſeveral ſums of 20l. and 20. 

of lawful money of Great Britain, that: 
is to ſay, the ſum of 20l. of lawful mo- 

ney, &c. for the offence committed by 

him the ſaid D. O. upon the ſaid 14th 

day of April as aforeſaid; and alſo the 

further ſum of 201. of like lawful money, 
5 for the offence committed by him the 
= ſaid D. O. upon the ſaid f 5th day of: 
WO Mitigation April as aforeſaid, amounting in the- 
(them. whole to the ſum of 40l. of like lawful 
| money. Which ſaid ſumof 40l. we tlie 
faid juſtices do mitigate, leſſen, and re- 


# duce to the ſum of 101. according to the 
= form and effect of the ſaid ſtatute. In. 
. teſtimony whereof we the ſaid juſtices. 
by have ſet our reſpective hands and ſeals to» 
= this record, at S. aforeſaid, in the coun-. 
9 | _ ty palatine of D. aforeſaid (to wit) at the: 
hr ſaid dwelling-houſe of him the faid T. L. 
F : TE an inn or Public houſe, ſituate in 
1 8. aforeſaid, commonly called or known 
= by the name or ſign of the Shoulder of 
# Mutton as aforeſaid; on the ſaid 21ſt. eg 
* et, of June, i in the gth Non aforeſaid. 

3 55 855 R. R. (L. 8. Jo 
=. i 1g 17 Rare (L. 8. ) 

WM | nt \ URHAM, to wit. At the general 
peo on an quarter ſeflions of the peace held. 
%. appeal from 


= "at the city of Durham; in and for the 
1 conviction county of Dur ham, on Wedneſday the 
13 ſetting it 

dem By of July, in the gth-year of the 
1 reign of our ſovereign lord George the 
| Second, by! the Grace of God, I. 


Ertile. "Pavan! 1 | 


T. H: eſq · G. B. eſq· &c: and otherstheir 
aſſociates, juſtices of our ſaid-ſovereign 
lord the king aſſigned to keep the peace 
in the ſaid 8 and to hear and de- 
termine divers felonies, treſpaſſes, and 


other miſdemeanors done and committed 


within the ſame county. Whereas D. O. 
of Gibſide, in this county, paper. maker, 
hath appealed to his majeſty's juſtices of 
the peace at their een quarter ſeſſi- 
ons of the peace aſſembled, from a judg- 
ment or ſentence given againſt him by 


R. R. eſq; and R. B. eſq. two of his 


majeſty's Juſtices of the peace for the 
faid county, for the penalty or forfeiture | 


: of 100. alledged fo be incurred by t the 2 1 


ſaid D. O. for and by reaſon of his re- 
moving and 3 away paper before. 
the ſame was firſt taken an account of 
by the proper officer, contrary to the ſta- 
tute in that caſe made and provided. 
And after hearing the ſaid appeal and 
examinations of ſeveral witnefles, it is 
= thought fit and-accordingly ſo ordered 
by the right worſhipful' his majeſty's 
juſtices of the peace at this general quar- 
ter ſeſſions of the peace aſſembled (be- 
ing the next general quarter ſeſſions of 


the peace after ſuch judgment or ſen- 
tence given) hat the ſaid appeal be al. 
lowed, and the judgment or ſentence ſo 


given by the ſaid R. R. and R. B. a- 
br the oats 1 or as n be 
I e ee, ay nt fet 
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fer aſide and reverſed, and. the enalty 
; By the aan 


35 M. Dis uty Clerk of the e | 

N. B. this reverſal muſt. have been 
| upon the merits, as that is the proper 
ge of: a an Fee to ee 4 OP 


| Fiſheries. 2 
| | e v. Green. ER 
conviction 0 OUTHAMPTON, ro. wit. Be.; it 


py; army remembered, that on the 3d day. of 
323 September, i in the 23d year of the reign 
in ariver Of our ſovereign lord George the. Third, 
without the by the grace of God, &c, and in the 
ae nner. Year of our lord 1783, at new Alres- 
ford, in the county of Southampton, 
James Morley, of the pariſſ of Oving- 
ton, in the ſaid county, labourer, a cre- 
dible witneſs, and Sir Henry Tichborne, 
of Lichborne in ſaid county, bart. came in 
their proper perſons before us Thomas Ba- 
ker and William Harris, efqrs. two of the 
juſtices of our faid loxd the king aflign- 
ed to keep the peace of our faid lord the 
king in the ſaid county, and alſo to hear 
and determine divers telonies, treſpaſſes, 
and other miſdemeanors in the ſaid. 
county committed, and reſiding. near to 
the place where the offence herein after 
mentioned was committed; and the faid: 


John 


© 


Fiſheries. 


John Morley on his CI oath then Information 


th re- 
and there gave us the ſaid juſtices to un- quired by 


derſtand and be informed, that on Tueſ. che ſtature. 


day the 12th day of Auguſt laſt paſt, 
B ſeven o' clock in the evening, he 
the ſaid J. M. ſaw Harry Green, of the 


pariſh of New Alresford, gent. in the 
pariſh of Ovington aforeſaid, in the 


county aforeſaid, attempt to take, kill, 

and deſtroy fiſh with a fiſhing rod and a 
ſiſhing line, in that part of a certain ri- 
ver in Ovington aforeſaid, in the coun - 
ty aforeſaid, which runneth between the 
manors of Ovington and Old Alresford, 

in the ſaid county, without the conſent of 
the ſaid Sir H. Tichborne, the owner of 


the ſaid part of the ſaid river, the ſaid 
part of the ſaid river being then private 


property, and not being in any park or 
paddock, or in any garden, orchard, or 
yard adjoining or belonging to any 
dwelling-houſe, but being in other in- 
cloſed ground which then was private 


property, contrary to the form of the 


ſtatute made in the 5th year of his ſaid 


majeſty king George the third; intitled 


“ An act for the more eſfectual preſer- 
vation of fiſh in fiſh-ponds and other 
cc. waters, and conies in warrens, and 
* for preventing the damage done to 
„ ſea banks within the countyof Lin- 
<« coln, by breeding conies therein, he 


& 


* 


the ſaid H. Green not then having any 


juſt right to take, kill, or carry away, 
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or to attempt to tale kill, or carry 
away any ſuch fiſh*. And further, that 
be the ſaid J. Morley knew that the ſaid 
o Harry Green had not the conſent of the 

ſaid Sir H. Tichborne to take, kill, or 


deſtroy fiſh in the ſaid part of the faid 


river, becauſe he the ſaid }. Morley, by 


the order of Sir H. Tichborne ſome 
ſhort time before the ſaid Harry Green 


ſo as aforeſaid attempted to take, kill, 
or deſtroy fiſh in the ſaid part of the faid 
river, did give notice to the ſaid H. 
Green, that he ſhould not fiſh in the ſaid 

part of the ſaid river, and that he the 
faid J. Morley knew that the ſaid Sir 


H. Tichborne was the true and lawful 


owner of the faid-part of the ſaid river, 


becauſe he the ſaid J. Morley, for ſeve- 


ral years before the ſaid H. Green ſo as 
_ aforeſaid attempted to take, kill, or de- 


ſtroy fiſh in the ſaid part of the ſaid ri- 
ver, + rented the fiſhery of the ſaid part 


of the aid; river of the ſaid Sir H.'Tich- 


borne ; and bebauſe at the time when 


os laid The Green ſo as aforeſaid. at- 


tempted 


* Here it would ſeem the two judges who were 


againſt the conviction thought the charge (or in- 


formation) ended and the evidence begun. 
| + The paſſages here in Italics, and referred to, 


are the only ones that imply that Sir H. T. was 
covyner of the fiſhery ; and even in theſe paſſages it 


is (as was obſerved by the judges) only argument, 
and not evidence. Vid. R. v. Corden, Burr. 
treatiſe, p. 17. that this, or poof of his * 


is neceſſary, 


- Fiſheries. | „ 
tempted . to Nr kill, or deſtroy: fit 
in the ſaid part of the faid river, Ka =. 
ſaid J. Morley * was employed by the ſaid 
Sir H. Tichborne to take care of the HH.. 

ery of the ſaid part of the ſaid river, he 
the ſaid Sir H. Tichborne having then“ 
and for . ſome time before talen the aid 
fiſhery of the ſaid part of the ſaid river 
into his on hands. And the ſaid Sir Complaint 
H. Tichborne on his corporal oath com- owner. 
plained unto us the ſaid juſtices, and 
gave us to underſtand, 245 before and 
at the time when the laid H. Green at- 
tempted to take, kill, or deſtroy fiſh in 
the ſaid part of the ſaid river, in ſuch 
manner as is hereinbefgre ſet forth b 
the ſaid. J. Morley, he the ſaid Sir K. | 
Tichborne was the true and lawful 
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owner of the ſaid part of the ſaid river, 

and that the ſaid H. Green never had if 

the conſent of the ſaid Sir H. Tichborne 1 
to take, kill, or deſtroy, or to attempt 1 
to take, Eill, or deſtroy any fiſh in the 1 
ſaid part of the ſaid river, and therefore 1 
the ſaid. Sir H. TJichborne prayed that 1 


upon the aforeſaid information of the i 
ſaid J. Morley, and upon the complaint | : '2Y 
of him the ſaid Sir H. Tichborne, . = 
ſaid H. Green might be convicted in tze 
penalty of 5. according to the form of 
the ſtatute aforeſaid. Whereupon af. 
ter wards, to wit, upon the ꝗth day f 
ee 
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September, i in "the year aforeſaid, he the 


ant in con- Jaid Harry Green appearing before us. 


Sequence of 


2 Warrant. 


the ſaid juſtices, in purſuance of our 
warrant, at New Alresford aforeſaid, in 
the county aforeſaid, 'to make his de- | 
fence againſt the faid charge contained 


in the ſaid information, and having heard 


the ſame read, and the ſaid J. Morley 


alſo now appearing before us the ſaid 


juſtices, and having been now. again 


feworn before us the ſaid juſtices to the 


truth of his ſaid information, in the pre- 


i ſence of the faid H. Green 15 and the 


" aid J. Morley having now upon” he 


oath declared, that at the time when the 


faid H. Green ſo as aforeſaid attempted 


to take, Kill, and deſtroy fiſt in the ſaid 
part of the faid river, the ſaid Sir H. T. 


was the true and lawful owner of the ſaid 


part of the ſaid river, and that the ſaid: 


part of the ſaid river then was the pri- 


vate property of the ſaid Sir H. T. And 


che faid Harry Green having now in the 


preſence of us the ſaid juſtices aſked the 
laid J. Morley, and alſo the faid Sir H. 

T. (Who now alſe appears before us) 
ſuch queſtions as he the ſaid H. Green 


Deſendant thought Proper, he the ſaid H. Green: 
being alked, is aſked-by us the ſaid juſtices, if he can 


does not 
ſay any 


ſay any thing for himſelf why he ſhould- 


thing in bis not be convicted of the e fun ge 
defence. 4 


f j + % a E ; » — upon 


* The ef eenarion being upon NY and that 
In reſworn in the defendant's preſence, 9 
whether any erden evidence was we ** 


- 
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| upon him in form aforeſaid. And be- 
cauſe the ſaid H. Green doth not, nor 
can fay any thing in his own. defence 
touching or concerning the offence ſo 
charged upon him as aforeſaid, and be- 
cauſe all and ſingular the premiſes being 
fully heard and underſtood by us the 
ſaid juſtices, it maniteſtly appears to us, 
that the ſaid H. Green is guilty , the 
above-mentioned Hence laid to his charge 
as aforeſaid; and becauſe the ſaid Sir 
H. T. hath now prayed that the ſaid H. 
Green may be convicted of the ſaid of- 
fence laid to his charge as aforeſaid. It Judgment. 
is therefore by us the ſaid juſtices, upon 
the aforeſaid information and evidence 
of the ſaid J. Morley, and upon the 
complaint of the ſaid Sir H. T. that the 
ſaid H. Green had not the conſent of the 
ſaid Sir H. T. to take, kill, or deſtroy 
fiſn, or to attempt to take, kill, or deſtroy 
hſh in the faid part of the ſaid river 
(without any regard being paid by us 
the ſaid juſtices to the evidence of the 
ſaid Sir H. T. that the ſaid part of the 
ſaid river was his-private property) ad- 
judged that the ſaid H. Green 7s. guilty of 
the aforeſaid offence, and that he the faid 
H. Green be and he is hereby convict- 
ed of the ſaid offence, according to the 
ſtatute aforeſaid. And we the ſaid jul- Forfeiture. 
tices do award and adjudge, that for the 
offence aforeſaid, he the ſaid H. Green 
hath forfeited the ſum of 5/. of lawful 
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money of Great Britain, to be pald; 
as the ſtatute doth direct, to us the ſaid 
juſtices, for the uſe of the ſaid Sir H. T. 
as owner the ſaid part of the ſaid ri. 
de where the aid ene Was commit- 
. ted, Kc. 5 | * Ls 


{ 
+ 4 


The abova ing having been re re- 
moved into. the King's Bench by. certi- 
orari, Mr. Lawrence moved to. quaſh it 
upon three objeQtions: 
Firſt,-It does not appear in evidence 
that Sir H. T. was owner of the fiſhery 
of that part of the river. He is only 
ſaid to be owner of the /aid part of the 
ſaid river. Now a man may have the 
ſoil of a river, and yet not the f/bery+. 
Secondly, It is not ſufficiently ſeated 
| where the offence was committed. Some 
certain place ſhould have been named, 
that it may appear not to have been the 
defendant's own land. (This ob ection, 
however, was not much relied on.) = 
Third objection, The penalty is ad- 


Judged to Sir H. Titchborne as owner i J 
5 of che river, not as owner of the eng. | 

og. 

„„ Salk. 9 27 was cited, where 1 are dif- 10 

| tinguiſhed into three ſorts, ſeparalis piſcaria, 5 


where the owner of the foil is Hkewife owner of 
the fiſhery ; libra piſcaria, where a man has the Q 
right to the þ/b, but not to the foil; and communis 
- .Piſcaria, which is like any other right of COmUNON. | 


— 


Mr. Morris i in e < the convic- 
tion, inſiſted that this offence ſuſſiciently 
appears to be a gravamen to this owner 
of the fiſhery, and is ſubſtantially ayer- 
red to be ſo. he whole of the evidence 
is charge; and by that evidence it ap- 
pears that Sir H. T. was owner not only 

of the river, but of the Aber y. 5 

As to the laſt objection, he held it to 
be ſufficient, that Sir H. T. had been be- 

fore proved to be owner of the fiſhery. 

The firſt objection ſeemed to have 
moſt weight with the court. Upon that 
they were equally divided in opinion. 
Lord Mansfield and Mr. Juſtice: Buller 
were of opinion, that as. the act requires [ 
a complaint upon oath, the whole of the | " 
evidence was charge; and that the 
whole of the evidence contained a ſuf- 

ficient allegation that Sir H. Tichborne 
was owner of the fiſhery. 


* 


, Mr. J. Willes and Mr. J. Aſhurſt in- 
C clined to think the conviction. bad; for 
1 it ſeemed. to them that the wiivle: evi- 


dence was not charge, but that the charge 
- ended with the words JENA: to the 
Ferm of the flatute, & h. 
- They alſo abſerved, that what. the 
r. W witneſs ſwears of his having *© rented the 
| © fiſhery,” is only put argumentatively, 
il. to prove Sir H. T. to be owner of the 1 
„ver, not of the #/bery ; but hat it 
he ougnht to have been a politive MPs i ” 


n. 4 '- Noddilng - 
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Nothing further appears to have been 
done upon this conviction- The point 
therefore upon which the judges differ. 
ed muſt be conſidered as undecided. 
But (if under ſuch circumſtances 1 it were 
proper to hazard an opinion) one ſhould 

incline to think, that when an informa- 
tion upon oath has been given under 
chis act of Parliament, and the Whole 
of it is reſworn (in the defendant's pre- 
ſence) in order to be made evidence, | 
there is no ſeparating” It, and ſaying 
that à part is to be conſidered as evi - 
dence only, and a part as charge or in. 
formation. But on the other hand, one 
can hardly think the Court would (on 
mature deliberation) deem ſuch an ar- 
gumentative inference as here appears 
of Sir H. T. being owner of the fiſhery, 
as ſufficiently poſitive, either in the in- 
formation or the evidence. 5 

The above precedent may, W 

be uſeful to magiſtrates on proſecutions 

before them under this act of parlia - 
ment, provided they avoid this objecti- 
on,. by requiring poſitive proof who is 
owner of the fiſpery, and "INDE. it in 
direct terms. 


OConviction ts Same. 


for keeping 1 FF ” 
greyhounds TILTSHIRE, to wit. Be it re- 
and courſ- 


ing hares, membered, that on the 25th 


— 3 . N * 8 in the gth year of the 


perſon. 128 | 55 reign 


bs (Y) wu:  & 


Game. F230 


reign of- his majeſty king Grorge: the 
Third, of Great Britain, &c. at Enford, 
in the county of Wilts, Thomas Butt, of 
Everly in the ſaid county of Wilts, 
yeoman, in his proper perſon com- 


eth before us W. Beach, Edw. Poore, rm. 


and John Poore, eſqrs. three of the juſ- tion. 


tices of our ſaid lord the king aſſigned 


to keep the peace in the faid county of 


Wilts, and alſo to hear and determine 
divers felonies, treſpaſſes, and other 


miſdemeanors done and committed 


in the ſaid county of Wilts, and 


now here giveth us the ſaid juſtices 


to underſtand, that one Thomas 
Chandler, of the pariſh of Uphaven, in 


the county of Wilts aforeſaid, huſpand- 
man, within three months now laſt paſt, 


to wit, on the 22d day of September, 


in the gth year of the reign of our ſaid 
ſovereign lord the king that now is, the 
ſaid T. C. not having then lands or te- 
nements, or any other eſtate of inheri- 


tance of the clear yearly value of 1000. 


or for the term of life, nor any leaſe or 
caſes for ninety-nine years or any longer 


term of the clear yearly value of 150/. 


nor then being the ſon and heir appa- 


rent of an eſq: or * other perſon of 
higher degree, f nor then MT the lord 


„„ - of 


* Here the word * of * is not inſerted, as it is 
nur s precedent. Vid. Jones v. Smart, 1 Term. 

ep. ä 

+ This being only a conſtructive qualification, 
it has been held not neceſſary to negative it. R. v. 
Pickles, Mich. 19 G. II. cited in K. v. Jarvie, r 
Bur. 150. Vid. treatiſe, title Iutkor mation. 
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of any manor or. royalty, nor then being 


the owner or keeper of any foreſt, park, 


chaſe, or warren, * nor then being game - 


keeper of any lord or lady of any lordſbip 


or manor, nor then being truly and proper- 


9 a ſervant of or to any lord or lady of 
any lordſhip or manor, nor then being im- 


mediately employed and appointed to take 
and kill "tho game for the ſole uſe and im- 
mediate benefit of ſuch lord or lady, nor 
being in any other manner qualified, 


| empowered, licenſed, or authorized by 


the laws of this 8 either to take, 


kill, or deſtroy any ſort of game what- 


ſoever, or to keep or uſe any grey- 


_ hounds for that purpole, did, at the pa- 
riſh of Uphaven, in the county of 
Wilts aforeſaid, keep and uſe + three 
dogs called greyhounds. to kill and de- 


ſtroy the game, againſt the form of the 


ſtatute in ſuch caſe made and provided. 


Whereupon the ſaid T. C. afterwards, 
to wit, on the 26th day of September, 


in the gth year aforeſaid, at Uphaven 


Summons, 


aforelald. had notice of the ſaid infor- 
mation, wi of the offence therein charg- 


ed upon him as aforeſaid, and was then 


and there by us — taid jultices in due 
manner 


* See note > bee page. 


+R. v. Hartley, Cald. Rep. ER IT. p. 175. 
This deſcription of a greyhound held TO 
Vid. reatife, title Evidence. 


— 


„ . 


r E 
ame. 


manner munich to appear before us 

the ſaid juſtices, at E. aforeſaid in the | 
county of Wilts aforeſaid, on the ad dag 
of October, in the gth year aforeſaid, f 
to make his defence againſt the faid „5 
| charge contained in the information a2. 
foreſaid. And thereupon afterwards, 2» 
that is to ſay, on the ſaid 2d day of Oc. J 


tober, in the gth year of the reign of our i 
ſaid ſovereign lord the king, at E. in the l 
county of Wilts aforeſaid, he the ſaid 1 


1. C. being duly ſummoned as afore- 
ſaid in this bchalf, before 1 us the juſtices 5 
aforeſaid, appeareth and 1s e by 
order to make his defence againſt the o defend- 
ſaid charge contained in the ſaid infor- 
mation; and having heard the ſame, he 
the ſaid T. C. is aſked by us the ſaid 
| juſtices if he can ſay any thing for him- 
"— * Yelf-why he the ſaid I. C. ſhould not 
| be convicted of the premiſes above 
> WY Charged upon him in form aforeſaid, pj. of de- 
who pleadeth and ſaith, that he admits fence. 
he was not qualified: to kill game, and 
that he was out on a piece of down in 
the ſaid pariſh of Uphaven, on the faid 
BU 224 day, with three greyhound dogs, 
2 and one ſpaniel dog, but that all the ſaid 
2 dogs were not his property ; but does 
not ſhew to us the ſaid juſtices any ſuf- 
; ficient cauſe why he ſhould not be con- 
- = victed of the offence in the faid infor- 
t. mation above contained againſt him. 
| H 2 And 
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hound dogs and one 1 dog, with a 


the offence chiefly relied on) 9 evidence 
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. And further at the fame time 1 
place, to wit, on the 2d day of October, 


in the year aforeſaid, within the ſaid 


county, one credible witneſs, to wit, 
Levi Woodham, of the pariſh of Ever- 


ly, in the 5 of Wilts, huſbandman, 
cometh before us the juſtices aforeſaid, : 
and before us the ſame juſtices, in the 
preſence of the ſaid T. C. upon his oath 
on the holy goſpel of God, to him then 
and there by us the juſtices aforeſaid ad- 
miniſtered (we the Taid juſtices being 
duly authorized and empowered to ad- 


miniſter the ſaid oath to the ſaid L. W. 


in this behalf) depoſeth, ſweareth, and on 


his oath affirmeth and ſaith, in hs pre- 


ſence and hearing of the aid T. C. that 


the ſaid T. C. on the 22d day of Sep- 
tember aforeſaid, in the year "aforeſaid, 


at the pariſh of Uphaven aforeſaid, in 
the Ae aforeſaid, did , keep and uſe 
three greyhounds to kill and deftroy the 


game, and that he then and there ſaw the | 


Jad T. C. walking acroſs the ſaid piece 


down, the ſame being a place where © 
de uſually lie, with the ſaid three grey- 


pole 


; * is though the 1 itlelf Cha fo con- _ 
tain a confeſſion of the ſact of uſing, &C. (that being 


of it ts s ſtated, 


pole. or flick in his hand. * And the 
ſaid T. C. then, to wit, on the 22d day 
of September aforeſaid, had not any 
lands or tenements, De. (negativing all 
the qualifications exactly as in the in- 
formation) nor in any other manner 
qualified, empowered, licenſed, or au- 


dbhorized by the laws of this realm, . 


take, kill, or deſtroy any ſort of game, 
or to keep or uſe any greyhounds for 
that purpoſe. Whereupon, and upon 
hearing and duly examining the whole 
matter aforeſaid, it i appears 
to us the ſaid juſtices, that the Rid ＋. C. 
was not on the 22d day of September 
aforeſaid, in any manner qualified, em- 
powered, licenſed, or authorized, by or 
_ according to the laws of this realm, to 
keep or uſe any greyhounds to kill and 
8 the game, and that the ſaid T. 
C. is guilty of the premiſes above 
charged upon him, in and by the infor- 
mation aforeſaid. "Fherefore the ſaid” 

J. C. on the ſaid 2d day of October, in 
the year aforeſaid, at E. aforeſaid, in 
the county aforeſaid, before us the jul- 

tices aforeſaid, b the teſtimony of the 
{id L. W. a Are witneſs as afore- 
laid, according tothe form of the ſtatute 
aforeſaid, is convicted of the offence a- 
torefaid, and hath forfeited the ſum of 


I 3 NC. 
bo Query, if this be neceſſary ? and vid. R. v 
Crowther, 1 Term. Rep. 175. and treatiſe, title 


Evidence. 2 80. 


e 0. 


Tu udgment, 


PRECEDENTS. 


* of lawful money of G. B. to be diſ. 
tributed as the ſtatute aforeſaid doth di- 
rect. In witneſs whereof we the ſaid 
juſtices aforeſaid, to this preſent record 
of oonviction have ſet our hands and 
ſeals, at E. aforeſaid, in the county a- 
foreſaid, the ſaid 2d day of October, in 
the ↄth year of the reign of our lord the 
10 that now is. 

Ws 552 Mr. Pa . 
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Cen id jon Hundred of mT Þ> it SSR e 


ed, that at the 


ior not {or ve 
1 in the county of 


vhce of | Oxford. = 


a icfſor of 
4 meeting of us A. B. C. D. and E. F. 


named and appointed commim̃oners in 
an act of parliament made and paſſed in 
the 15th year of his majeſty's reign, in- 
tituled, “ An act for granting an aid 
0 his majeſty, by a Land Tax to be 
„ raiſed in Great Britain, for the ſervice 
« of the year 177 5,” for putting in ex- 
ecution the ſaid act, and acting as ſuch | 
commiſſioners.in and for the hundred of 
Bampton, in the county of Oxford, held 
on the day of in the 15th year 
of his preſent majeſty's reign, at the 
George Inn, in Buriord, within the 
hundred of Bampton, the ſame place be- 
ing the moit uſual and common place of 
our meeting within the hundred of 
Bampton, ve the faid commiſſioners " 


"A 


Land Tax... 


rected our joint -precept, bearing date 
the fame day and year aforeſaid, to John 


Doe, yeoman, then an inhabitant of the 


hamlet or liberty of Holwell, within the 


{aid hundred of B. whom we the ſaid 


commiſſioners in our diſcretion thought. 
molt convenient to be one of the aſſeſ- 
ſors of all and every the rates and ſums 
of money impoſed on the ſaid hamlet 


and liberty of Holwell, by virtue of the 


ſaid act, requiring him to appear before 


ns, commiffoners as aforeſaid, at the 


George lun, at Burford aforeſaid, with - 
in the ſaid hundred of B. on the 
day of then next enfuing, the ſame 


day not exceeding eight days after the 
date of our ſaid precept, according to 


the ſaid act. And the ſaid J. Doe there-. 


upon appeared before us the ſaid com- 


miſſioners, at the George Inn, in Bur- 
ford aforel aid, within the ſaid hundred 


of B. on the faid day of and at 
ſuch his appearance, we the ſaid com- 
miſſioners then preſent, then and there 


cauſed to be read to the ſaid J. D. the 
rates, duties, and charges impoſed upon 
the ſaid Hamlet or liberty of Holwell, 
within the faid hundred of B. by virtue 


of the ſaid act, and openly declared the 


effect of our charge to him, and how and 
in what manner he ſhould and ought to 


make his faid aſſeſſments, and how he 
ought to proceed 3 in the execution of the 
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in the year aforeſaid, at the Bull Inn, 
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Aka act, according to the true intent 


and meaning of the ſame, and after 


uch our charge given to the ſaid J. D. 
we the ſaid commiſſioners, on the ſaid 


day of at Burford aforeſaid, 


within the ſaid hundred of B. iſſued our 
Warrant bearing date the day of 


in the year aforefaid, and directed 


the ſame to the ſaid J. D. then being one 
of the moſt able and ſufficient inhabi- 


tants of the ſaid hamtet or liberty of 


H. within the ſaid hundred of B. and 


alſo to one other of the moſt 
able and ſufticient inhabitants of the ſaid 
hamlet or liberty of H. within the ſaid 
hundred of B. requiring them to be aſ- 
ſeſſors of all and every the rates and 
ſums of money impoſed on the ſaid 
hamlet or liberty of H. within the ſaid 
hundred of B. by virtue of the ſaid act, 
and alſo therein Wa We and prefixed 


the day of in the year aforeſaid, 


and the Bull 120 at Burford aforeſaid, 
within the ſaid hundred of B. to be the 
day and place for him the ſaid J. D. and 


the ſaid aaſſeſſors afore- 


ſaid, to appear before us the ſaid 


commiſſioners, and to bring in their 
aſſeſſments of ſuch rates and ſums 


of money in writing; and we the ſaid 
commiſſioners being now duly met and 
aſſembled together, by virtue of the ſaid 
act, on this preſent ſaid day of 


4 


Land Tax. 
at Burford . being the time 


and place appointed and prefixed, and 


by our ſaid warrant aforeſaid, the ſaid 
J. D.. being ſo as aforeſaid appointed aſ- 


jeſſor, makes default in his appearance, 


and neglects to appear before us here 
at the time ſo appointed by our ſaid war- 
rant for his appearance as aforeſaid, not 
having lawful excuſe made out to us by 
the. oaths of two credible witneſſes, ac- 


cording. to the {aid at. And thereup- 


on, at 'this-preſent meeting fo holden by 
and before us the ſaid commiſſioners, on 
the day ok in the year aforeſaid, 
at the Bull Inn, at Burford aforeſaid, 
within the ſaid hundred of B. R. R. of 
a a credible. witneſs, cometh before us 
the laid commifſioners, and upon his 
bath on the holy hoſpel of God to him 
culy ee ee by us, depoſeth and, 
ſalth, that he the ſaid R. R. on the 
day of in the year aloreſaid, deli- 
vered our ſaid warrant to the faid J. D. 
By reaſon whereof, and by force of the, 


laid act, the . [). for his faid- de- | 


fault hath torietted and lot to his ma- 


 j=ity ſuch ſum as we the ſaid commiſſi- 


ners now preſent ſhall think fit, not ex 


cceding the ſum of 40. to be 3 as. 


in and by the faid act is directed. 


Wherefore day is given by us the ſaid: 
-ommiſſioners here preſent to the ſaid 
J appear before us BE 1 of 

in the year -aforclaid, TM 7 


H F > ſhew | 
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1 cauſe, if any he bath why" he 
| ſhould not be fined by us the ſaid com- 
miſſioners or the major part of us, for 
his faid offence, in fuch ſum, not ex- 
ceeding the ſum of 40. as we the ſaid 
commiſſioners, or the major part of us, 
ſhall think fit, according to the di- 
rections of the ſaid act. And now at 
this day, that is to fay, on the 
day of in the year aforeſaid, 
at aforeſaid, being the time and 
place. appointed for the ſaid J. D. to an- 
Defendant Wer for his ſaid offence as aforeſaid, the 
»ypearsto faid J. D. having been duly ſummoned 
his offence. in this behalf, before us A. B. C. D. and 
. F we being now here met by virtue 
of the ſaid ſtatute, and the ſaid J. D. 
being now informed by us of the ſaid 
charge, and having heard the ſaid evi- 
dence of the ſaid R. R. admits that our 
faid warrint was delivered to him the 
fſaid J. D. by the faid R. R. as he the 
| faid R. R. hath depoſed; and being aſk- 
e fa ed by us the ſaid commiſſioners here 
way, Preſent, what he had to ſay why we the 
faid commiſſioners ſhould not fine him 
Does not According to the directions of the ſaid 
eee act, does not make out to us, by the 
dy proof, oaths of two credible witneſſes, any law- 
ful reaſonable excuſe for not appearing 
before us, according to the tenor of - 
Therefore our ſaid warrant. Whereupon it ma- 
judge him Nifeſtly appears to us the ſaid commiſ- 
er fioners here preſent, that the faid J. D. 


convict 


him. | . | is 


Land Tarp. 67 


is guilty af the ſaid offence, Therefore 
it is conſidered by us the ſaid commiſſio- 
ners here preſent, and we do think fit 
and adjudge, that the faid J. D. for his 
default do forfeit and loſe to his majeſty 
the ſum of 5“. to be levied as by the 
ſaid act is diretted, according to the form 
of the ſtatute in that caſe made and pro- 
vided. In witneſs whereof, we the faid 
A. B. C. D. and E. F. commiſſioners as 
aforefaid, have ſet our hands and ſeals 
to this record of the conviction aforeſaid, » 
at B. aforeſaid, won the hundred of 
B. this day of in the year afore- 


laid, &c. 


Forfeiture. 
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A gentleman then of great eminence 
at the bar, and a ſpecial | Pleader, by 
whom the above was drawn, ſubjoined to 
it the following obſervations:— 

Id is impoſſible to ſertle any form of My 
* conviction which may do for all caſes ; 
but ſappoiing all the facts to happen as 

above ſtated, I think this will be the 

proper formt of conviction; for Iwould * 
not adviſe the commiſſioners to con- 

vict without giving the defendant an 

"ap Pportuntty of proving his excuſe, if 

++ he has any. If the defendant does not 

*Y appear in purſuance of the ſummons, 

the conviction mult be altered, and it 

* ſhould be ſtated, that the "perſon 


{© who. ſerved the lummens was he map 
J 40 
and : 


wk FS 
Be'Y 
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c and proved the ſervice; and the perſon. 
„ who ſerved the warrant ſhow 


«© caſe, or in caſe the defendant appears, 
and does not admit being ſerved with 
_ «the, warrant, be again examined upon 


* oath, and his evidence ſet out again.” 


N. B. The above Ras Ng not being 


upon any proſecution under a penal ſtatute, 


but for the offence of diſobeying the 


Court itſelf who convicts, cannot (from 


its peculiar nature) require an informa- 
tion or complaint. But all the other ſteps 


are regularly and carefully ſtated; and 5 


Warrant to 


levy the fine 
impoſed by 


the above 


eonviction; 


4 


the precedent may be very uſeful when- 
ever (as may oiten happen) a nee 
Cale occurs. | 


Hundred of Bamp- {| "FO FE. W. and G. 


ton, in the Coun- | ak 
; ty of Oxford. ee ME. 


WHEREAS J. D. of the ELIT 55 


H. within the hundred of B. in the coun- 


ty of Oxford, yeoman, at a meeting of us 


A. B. C. D. and E, F. named and appoin- 


ted commiſſioners in an act of parliament 
made and paſſed in the 1 5th year of his 
e s reign, intituled “ An act for 

granting an aid to his majeſty, 


2 by a Land Tax to be raiſed in 


Great Britain, for the ſervice of 


the year 1775, for putting in exe- 


* cution 


of 


Land Tax. . 


cution the ſaid act, aQing as ſuch com- 
miſſioners in and for the hundred of 
B. in the county of Oxford, held on 


the day of 


commiſſioners, for that we the ſaid 
commiſſionërs iſſued out our warrant 


bearing date the day of in 
the year aforeſaid, and directed the ſame 


to the ſaid J. D. then one of the moſt 


able and ſufficient inhabitants of the 


| ſaid hamlet or liberty of H. in the ſaid 
hundred of B. e e him to be one 


ol the aſſeſſors of all and every the rates 


and ſums impoſed on the ſaid hamlet or 
liberty of H. within the ſaid hundred 


of B. by virtus of the faid act, and alſo 


appointing and prefixing the day of 


in the year aforeſaid, and the Bull 


lan, at Burtord e within the 
ſaid hundred of B. to be the day and 


place for him the ſaid J. D. aſſeſſor as 
aforeſaid, to appear before us the ſaid 
commiſſioners, and to bring in his aſ- 
ſeſſments of ſuch rates and ſums of mo- 
ney in writing. Yet the ſaid J. D. made 
default in his appearance, and neglect- 


ed to appear before us at the time ſo ap- 


pointed for his appearance by our afore- 
ſaid warrant, not having lawful excuſe - 
made out by the oath of two credible. 


in nn to the ſaid act, by 
reaſon 


in the 15th year 
of his majeſty's reign, at the George 
Inn, at Burford, within the ſaid hundred 
of B. is duly convicted by us the ſaid 
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reaſon whereof, and by force of the 
ſaid act, the fail J. D. for His ſaid de. 
fault, forfeited and loft to his majeity 
ſuch ſum as we the ſaid commiſſioners 
preſent at the ſaid meeting, or the major 
part of us, ſhould think fit, not exceed- 
ing the ſum of 4o!. to be levied as in 
and by the faid act is directed. Where- 
upon we the ſaid commiſſioners preſent 
at that meeting aforeſaid, thought fit | 
and adjudged, "that the fard J. D. for 
his ſaid default, ſhould eit and loſe 
to his majeſty the ſum of 5. to be levied 
as by the faid act is directed, as by the 
record of the ſaid conviction under our 
hands and ſeals (relation being there- 
unto had) more fully appears. -Thele- 
are therefore in his majeſty's name to 
authorize and require you the ſaid eol- 
lectors, or either of you, to demand the 
ſaid ſum of 51. of the ſaid J. D. if he 
can be found, or elſe to demand the 
ſame at the laſt place of abode of him 
the faid J. D. and in caſe he ſhall not 
iy the ſum upon demand, there to 
levy the ſaid 5/. upon the goods and 
chattels of the faid J. D. by diſtreſs and 
ſale thereof; and the ſaid goods and 
chattels ſo taken by diſtreis, to keep by 
the ſpace of four days, at the coſt 20 0 
charges of the ſaid J. D.; and if the 
ſaid 3. D. do not pay the ſum of 51. the 
money ſo diſtrained for, within the faid 


ö wm” of four days, Tor then cauſe 
„ 


| Lottery, 


aftreſs to be appraiſed by two 

or more of Fog inhabitants where the 
ſame ſhall be taken, or other ſufficient 
perſons, and to be fold for the payment 


of the ſaid 51.; and the overplus coming 
by ſuch ſale (if any be) over and above 


the ſaid 5/. and the charges of taking, 
keeping, and ſelling the ſaid diſtreſs, 
you return to the faid J. D. and that out 


of the money ariſing from ſuch diſtreſs 
and ſale of the goods and chattels of the 
ſaid J. D. vou do pay the ſaid 5/. to his 


majelty's receiver-general of the land 


tax for the county of Oxford, or to his 


lawful deputy, for the uſe of his majeſty, 
as the ſaid act directs, and certify to us 


what you ſhall have done in the pre- 


miſes, at or! the day of 
next, as you ſhall anſwer the contrary at 


your perils. Given under our hands 


and ſeals the day of in the year 


aforeiaid. (Drawn by the fame Gen- 
tleman as the Conviction). 


————— a 
Lottery. 
Wirrs, (to wit) Be.it remembered. Againſt a 
that on the day of mie kt 


171 


year of the reign of our preſent ſove- tor for ex- | 


reign lord George the Third, by the 


3 

grace of God, Mr. ait wee ee 
C 8 

the county of Wilts aforeſaid, P. Eyles G. H. e 28. 


of in the county aforeſaid, 
maſon, in his own proper perſon, as well 


for 


poſing plate 
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for the poor of the pariſh of, 
_ aforeſaid in the county aforeÞaid, where 
the offence hereinafter eee ee was 
committed, as for himſelf, exhibited un- 
to me j. M. eſq. one of the juſtices of 
our ſaid preſent ſovereign lord the king 
aſſigned to keep the peace, &c. in and 
for the ſaid county, and alſo to hear and 
determine, &c. within the ſaid county, 
Tiforma. à complaint and information, and there- 
tion. by intormeth me the ſaid juſtice, that . 
Lang of _ aforeſaid, in the county 
aforeſaid, practitioner in phyſic, did, 

after the 24th day of June, 1739, to 
wit, on the day of laſt 
paſt, at -aforefaid; in the coun- 

ty aforeſaid, expoſe 10 fale plate, to wit, 
a ſilver bowl and fis ſilver ſpoons, by d 
method depending upon and to be deter- 
mined by a lot or drawing by a device of 

chance, againſt the form of the ſtatute, 
&c. whereby the ſaid J. IL. hath forfeit- 
. the ſum of 2000 of lawful money.&c.. 

| And thereupon the ſaid P. E. prays 
judgment in the premiſſes, and that he 
may have one third of the forfeiture, 
according to the form of the ſtatute, 

and that the ſaid J. Lang may be ſum- 
moned to anſwer the ſaid premiſes, and 
to make defence therein belore me the 
ſaid juſtice. And afterwards, to wit, 


on the day of aforeſaid, 
in the ſaid pyear of the reign, &c. 
JJ aforelaid, in the 


county 
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county afoxeſaid, being the time and 
place appointed by my ſummons on tge 
above written information, the ſaid J. Pfendant 
Lang being ſummoned appeareth, and quence of 
pleadeth that he is not guilty of the of- e 
tence, in manner and form as in the plcacs vot 
above written: information is mentioned Si. 
and ſet forth. Nevertheleſs, on the 
ſaid day of aforeſaid, in the 
year aforeſaid, at aforeſaid, in 
the county aforeſaid, one credible wit- 
| neſs, to wit, A. B. of in the 
county aforeſaid, ſpinſter, cometh be- 
fore me the ſaid jullice, and before me 
the ſame juſtice, upon her oath by me 
the ſame juſtice then and there admi- 
niſtered in the preſence of the ſaid ]. 
Lang, depoſeth, ſweareth, and faith, 
that on the ſaid day of 


laſt paſt, at aaforeſaid, in the 
county aforeſaid, the ſaid J. Lang did 
exhibit and expoſe to ſale on a ſtage fet '_ 
and placed there by the order of him 
the ſaid J. L. a ſilver bowl and fix ſilver 
ſpoons, as prizes, by a method depend- 
ing upon and to be determined by a lot 

or drawing, by: a device of chance, 
and thereby obtained a conſiderable. 
ſum of money, in the manner fol- 
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Evidence. 


: 5 © © . Deſcripti 
lowing, j. e. that he the ſaid J. Lang wy he pg 
did, on the fad , 1 e 
Sq | * . ank 8 Lot- 
laſt; at -. »,- - aforelaid; in tery. 


the county aforeſaid, in an open and 
public manner, on the faid ſtage ſo 


erected 
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and take of and from leveral perſons, 
to wit, one hundred. perſons, then and 
there afſembled, one ſhilling each, to- 
gether with a mark, to wit, ſome a 


| handkerchief, others an apron, and 
others a glove, all which ſaid marks 


were taken or placed by the ſaid J. L. 


or his ſervants, in a heap or parcel toge- 
ther upon the ſaid ſtage, and when no 
more money or marks were thrown up 


to the faid J. L. upon the ſaid ſtage, he 


the ſaid J. L. or his fervants, took out 
of a heap or parcel of packets and 
papers containing ſalve and powders, 


then and there lying on the ſaid ſtage, 


as many of the ſame packets or papers 
of falve and powders as there were 
prizes intended to be delivered out, to 


wit, three prizes, i. e. a ſilver bowl, 
three ſilver ſpoons, and three ſilver. 
ſpoons, then opened the ſame, and put 


into each of them another paper con- 
taining. powder, on which was placed, 
written or appointed certain ſeals, let- 
ters or marks denoting it to be a prize, 
and what ſuch prize conſiſted of, and 


that whoever had the lot, good fortune, c 


or chance to receive ſuch packet and 
paper of ſalve and powders would be 


intitled to ſuch prize, then cloſed up 


the ſaid packets or papers of ſalve and 
wder ſo opened for the purpoie 


aforel aid, and put them to the other 
packets 


Lottery. 


pt or papers of ſalve and eme 
in the heap on the ſaid ſtage, which 
contained no prizes, and mixed them all 
together, making the number of pack- 
ets or papers of ſalve and powder equal 
to the number of marks that were thrown * 
up, and ſhillings that were received, and 
then called two boys from among the 
crowd, and employed the ſaid two 
boys to take up a packet or paper of 
ſalve and powders out of the heap 


on the ſaid ſtage, which was de- 


| livered to the ſaid J. L. or his ſervants, 
who then and there took up one of the 
ſaid marks, proclamation then being 
made for the owner thereof to claim the 

ſame, to whom was delivered the mark, 


together with one of the ſaid packets or 
papers of ſalve and powder ſo drawn and 


taken upby the ſaid boysasaforeſaid. And 


the ſaid J. Lang proceeded in the ſame 


manner until the ſaid boys had drawn up 

all the ſaid packets or papers of ſalve and 
powder, and the ſaid J. L. and his ſer- 
vants had delivered out all the faid 
marks, together with the ſaid packets or 
papers of ſalve and powder, as well thoſe 
containing the ſeals, letters, or marks 
denoting them to be prizes as aforeſaid, 


as others ſo drawn from the heap on the 
iaid ſtage by the ſaid boys as aforeſaid, 


after which the fortunate perſons to whoſe 
lot the ſaid packets or papers of ſal ve 
and as” kel, which contained 

the 
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| the papers of powder whereon was 
bud of the Placed, written, or printed, the ſaid ſeals, 

evidence. letters, or marks as aforeſaid, attended at 

| or on the ſaid ſtage, and had their re- 

ſpective prizes delivered to them by the 

ſaid J. I.. or his ſervant or ſervants. And 
thereupon the ſaid J. L. not having 

judgment. ſhown any ſufficient cauſe to the contra- 

ry thereof, by me the ſaid juſtice, then 
and there called upon for that purpoſe, 


he day of aforeſaid, 
at aforeſaid, in the faid county, 


s convicted by me the faid juſtice, of ex- 
poſing to ſale plate, i e. a ſilver bowl, 
and fix ſilver ſpoons, by a method de- 
pending upon and to be determined by 
a lot or drawing, by a device of chance, 
againſt the form of the ſtatute, &c. and 
for his offence aforeſaid hath forfeited 

the ſum of 20ol. to be diſtributed as 
the ſtatute aforeſaid doth direct. In 
witneſs whereof I the faid juſtice to this 
preſent record of conviction. have. ſet 


my hand and ſeal at  - afore- 
mid, che day of m 
2 Judgment the year of our Lord „„ 
ter ſeflions FDF. 
on appeal 7 


_ Sh 5 5 | 5 
As. V ILTS, to wit, Be it remembered 
icing it. that at the general quarter ſeſſions of 
the peace of our lord the king, held at 
M. in and for the ſaid county of W. 
an the day of in the 
"vt; 


Lottery. 


11thyear of the reign of our 3 
Lord George the Third, by the grace, &c 


before Sir E. B. bart. W. S. G. W. A. A. 


Eſquires, and others their fellows, juſ- 
| tices of our ſaid lord the king aſſigned 
to keep the peace of our ſaid lord the 
king in the ſaid county, and alſo to 


hear and determine, &c. It is ordered 
as follows, i E 


— 


Upon beating the cl of 7 Lang, 
of *. Inthe county aforeſaid, prac- 


titioner in phyſick, from a conviction 


and judgment (on the information and 


proſecution of P. Eyles, fl in 


the county aforeſaid, maſon) bearing 
date the day of | laſt, and 


made by and under the hand and ſeal _ 


of J. M. eſq. one of the juſtices of our 


ſaid preſent ſovereign hes” &c. aſſigned, 


&c. and alſo, &c. whereby the faid |. L. 


is convicted by him the ſaid juſtice, for 
expoſing to ſale a filver bowl and ſix ſil- 


ver ſpoons, by a method depending up- 
on. and to be determined by a lot or 
drawing by a device of chance, againſt 


the form of the ſtatute, &c. and for his 


offence aforeſaid hath forfeited the ſum 
of 200l. to be diſtributed as the ſtatute 
aforeſaid doth direct. And upon hearing 


' counſel both for the ſaid appellant J. L. 
and the ſaid profecutor and informant 
P. E. this court doth affirm the ſaid con- 


viction * judgment, and this court 


doth 
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ſecutor P. E. the ſum of 3 
his treble coſts, ech to the di- 
reftions of the ſtatute aforeſaid. 

3,5 3 Court. 

Amed in MR. Hil. 12 G. 3. 
N. B. The conviction was drawn by 
a gentleman of eminence at the bar, and 
no objection (it is ſaid ) was made to the 
form of it; but the queſtion agitated was 
whether the facts ſtated, conlituted an 
offence within the flawte. 7 


1 Wanukadurts 

DE it remembered, thee: on the 28th 
E day of July, in the 23d year of 
Conviction the reign of our ſovereign lord George 
on 46 G. 2. the Second by the grace.of God, &c. 


c. 27. {intt- , 


taled an in the year of our Lord 1 749, before 
AR for pre- me W. H. eſquire, then and {till being 


ventin 


f.auds and one of the juſtices aſſigned to keep the 
lane > Peace of our lord the now king in and 


peil ſons em- 


ployed in for the county of S. and alſo to hear and 
the manu determine divers felonies and other of- 


factures of. 
hats, &c.) fences committed within the ſame coun- 


_ 6 'ty, came M. H. of B. in the pariſh of 


"$7.6, 4 
50. G. in the ſaid county of S. felt-maker, 


and made information before me the 

ſaid juſtice, at my houſe, fituate within 

the pariſh of S. in the ſaid county of 8. 

that he the faid M. H. on the firlt day 
Information of May, in the 22d year of the reign 
of our faid lord the now king, was, 

and from thenceforth hitherto hath been, 


a maſter batter, and that he fo being a 
| Hatter, 


” , . ——— wo 
"I 4 * . — 2 — * Ar TE on ow coat —— — ö . 4 LP Fe > 3 
* ae —— 4 W R , . 4 
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' Panufattures: EMBEZZLEMENT. 
hatter, he the ſaid MI. II. a the time 


aforeſaid, and after the 24th day of June, 


1749, to wit, on the 3d day of July, 


1749, and at divers other days and 
times between the ſaid 24th day of June 
and the ſaid 3d day of July, at the pariſh 


of O. aforeſaid in the ſaid county of 8. 
hired and employed one J. H. of the ſaid 


_ pariſh and county, hatter, in the way of 


His trade, as journeyman hatter, to make 
certain hats for the ſaid M. H. and then 


and there delivered to the ſaid J. H. ſe- 
veral parcels of fur, to wit, beaver, co- 
ney wool, and goat's hair, for the ma- 


king of the ſaid hats therewith, and en- 
truſted bim therewith for the purpoſe a- 
foreſaid, the ſame being then and there 
materials fit and proper for that purpoſe, 
to be uſed, employed, and manufactured 


in the making of the ſaid hats; and that 


the ſaid J. H. after that the ſaid ſeveral 
parcels of fur, to wit, beaver, corey 
wool, and goats hair, had been ſo deliver- 
to the ſaid J. H. for the purpoſe afore- 
ſaid, and after that the ſaid J. H.-had 


* bead ſo intruſted therewith as afore- 


ſaid, and before that the ſame was or 


were manufactured or made into hats, 


and after the faid 24th day of June, 


1749, he, the ſaid J. H. ſo being a jour- That J. H. 


a journey- 
man hatter, 


ing then hired and employed by the ſaid gel 


the materi- 
als that had 


the faid M. . of the laid materials, at rl £90 
the e him by 0 


neyman hatter as aforeſaid, and ſo be- 


M. H. as aforeſaid, to make hats for him 


1 . * 1 * 
1 2 #2 
wo 2 * . 
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That A. E. 
bought the 
faid pur- 
loined ma- 
terials, 


1 — — — 
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\. doth order the ſaid . L. 8 
ſight hereof, to pay unto the ſaid pro- 


the ſaid pariſh of O. in the county afore- 
ſaid, unlawfully purloined and em- 


bezaled a great part of the ſaid mate- 
rials with which he the ſaid H. was fo 


intruſted as aforeſaid, for the purpoſe 
aforeſaid, that is to ſay, three quarters 
of an ounce weight of the ſaid fur, cal- 
led Ruſſian beaver, and two ounces 
weight of the faid coney wool, againſt 
the form of the ſtatute in that caſe made 


and provided. And that Ann Edwards, 


reſiding in the pariſh of St. T. in the 
county aforefaid (1 (the wiſe of S. E. of the 
ſaid laſt mentioned pariſh and county 


felt-maker) afterwards, to wit, on the 
fame 4th day of July, 1749, at the pariſh 


aforeſaid, in the county aforeſaid, un- 
lawfully bought, received, accepted, and 


took by way of ſale, of and from S. H. 
then and wn the wife of the ſaid J. H. 


the ſaid three quarters of an ounce weight 
of the ſaid fur called Ruſſian river, 


and two ounces weight of the {.id coney 


wool, being part of the ſaid materials 
with "which 15 ſaid J. H. had been ſo 


entruſted by the ſaid M. II to be uſed and 
employed in and about the making of 


the ſaid hats for the ſaid M. H. and ſo 
purloined and embezzled by the ſaid 


J. H. as aforeſaid, ſhe, the ſaid A. E. at 


the time ſhe bought, received, accepted, 
and took by way of fale the ſaid three 


quarters of an ounce weight of Ruſſian 


beaver, and two ounces of coney wool 
as 


Manukaſtures. EuBrzZzLEMENT. 
as aforeſaid, of and from the ſaid S. H. 
wife of the faid J. H then and there 
well knowing the ſaid three quarters of 
an ounce weight of Ruſſian beaver, 
and two ounces weight of coney 
wool, to have been ſo purloined 
and embezzled by the ſaid J. H. as 
aforeſaid; and the ſaid A. E. at any 
time before, or at the time ſhe 
bought, received, accepted, and took 
by way of ſale the faid three quarters of 
an ounce weight of Ruſlian beaver, and 
two ounces of coney wool, not having 
obtained the conſent of the ſaid M. H. 
for that purpoſe againſt the form of the 
ſtatute in ſuch caſe made and provided: 
By reaſon whereof, and by force of the 
ſtatute in ſuch caſe made and provided, | 
the ſaid A. E. hath forfeited the ſum of 
20). And thereupon afterwards, that Defendant's 
is to ſay, on the ſaid 28th day of July, ufa 


in conf; 
1749, before me the ſaid juſtice, at my quence of 


faid houſe, ſituate. in the ſaid pariſh of ſummons. 
St. T. aforeſaid, in the county aforeſaid, . 
came as well the ſaid M. H. as the laid 

A. E. the faid A. E. having been duly _ 
ſummoned to appear before me at the 
time and place laſt aforeſaid, to ſhew 
cauſe why ſhe ſhould not be convicted of 

the ſaid offence charged upon her in and 

by the ſaid information; and the ſaid 

M. H. prays, that the aid A. E. may be 
convicted of the ſaid offence. And gudence. 
thereupon the ſaid J. H. and S. H. alſo 

at the fame time perſonally preſent be- 


fore me the ſaid juſtice, and being duly 
1 and 
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arid feveratty by me the ſaid eyes 


ſworn upon de holy goſpel of 
give true evidence of and eee 


the premiſes aforeſaid contained in the 


ſaid information ( the ſaid juſtice hav- 


full power and authority to admi- 


Woo 
ſter the ſaid oath ſeverallyto the ſaid J. H. 


and S. his wife, in this behalf) they the 
ſaid J. H. and S. his wife being credible | 
witneſſes, and each of them being a 


credible witneſs in this behalf, and the 


ſaid J. H. and S. H. being fo ſeverally 


- ſworn as aforeſaid before me, ſeverally 


on their ſeveral oaths depoſe and fwear, 
and fay as follows, to wit, he the faid 
IJ. H. for himſelf depoſeth, ſweareth, and 
» faith, that, | here tate the fact of the em- 
'  bezzlement, as in the information, and 
that he gave it to his wife to ſell for him] 


and the ſaid S. H. for herſelf, depoſeth, 


ſweareth, and faith, [here fate the fact 


of the wife hawin 14 e e the fur from 
her huſband, and her having fold it to 


{ride efendant, together with all the cir- 


cumſtances that tend to ſhew that the de- 
endant knew it to be embezzled]. And 


the ſaid A. E. being fo perſonally pre- 


ſent before me the ſaid juſtice, and hav- 


ing heard the ſaid information, and the 


matter therein alledged, and the ſaid 


evidence of the ſaid J. H. and S. his 
wife, fo given by them reſpectively be- 


fore me the ſaid juſtice as aforeſaid, and 


having fully underſtood the ſame, and 
1 Wat: Ty me aſked, if ſhe has or knows 


any 
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charged againſt her in and by the faid 


information; and all and every the mat- 


ters and things by her the faid A. E. 


alledged in her defence, of and con- 
cerning the premiſes, being fully heard 


and underſtood by me the ſaid juſtice, 


any thing to ſay for herſelf why ſhe ſhould 
not be convicted of the 1d offence 


Now I the faid juſtice do 7 and Judgment. 


conſider, upon the ſaid evidence of the 
ſaid J. H. and S. his wife, being credi- 
ble witneſſes, and each of them being a 


credible witneſs in this behalf, that the 


faid A.E. is guilty of the ſaid offence 
charged upon her in and by the inform- 


ation aforeſaid, and do accordingly ._. 
convict her of the ſaid offence, and do 
adjudge that the ſaid A. E. do for her 


ſaid offence forfeit the ſum of 20). ac- 
| cording to the form and effect of the 


ſaid ſtatute; and T do hereby adjudge, 


that out of he ſaid ſum of 201. 10 for- Diſtribution 


feited as aforeſaid, 5. part thereof, be. 
paid to the ſaid M. H. as and for a Bie- 


faction for the ſaid Ruſſian beaver and | 


coney wool ſo purloined and taken b 
way of ſale as aforeſaid, he the ſaid M. 
H. being the party injured thereby ; and 
that 7/. 14s. 10d. part of the faid 20l. 
ſo forfeited as aforeſaid, be paid to the 
aid M. H. for the coſts of the aforeſaid 
proſecution of the ſaid A. E. in this 
behalf; and that 121. 2s. 2d. reſidue of 


the ſaid 20l. ſo forfeited as aforeſaid, 


be n diſtributed amongſt oy "ore 
1 


of n pe- 
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of the pariſh of St. S. 3 in the: 
ſaid county of S. the ſaid hſt-mention-. 
ed pariſh being the pariſh' where the ſaid 
A. E at the time of her committing the 
aforeſaid offence, reſided and inhabited, 
and ſtill reſides and inhabits, according 
to the form of the ſtatute in ſuch caſe 
made and provided. In witneſs whereof 
IJ have hereunto ſet my hand and ſeal- 
this 28th day of July, in the 23d year 
of the 3 of our ſovereign lord 
George the Second, by the grace of 
God, Kc. and in the "Fon of our Lord 


1749. £5 | 
Conviiod- - 1 Waces. 

jute, for Liberty of the Tower; E 1t remember- 

giving leſs of. London. „ ed, that on th e 


than the 


roxular iſt day of. December, in the 16th year 
wages to a of the reign of our Lord the now king, 
rom on before us D. Wilmot, eſq; and J. Mar- 
. Une. ſhall, eſdq; two. of the juſtices of our 
=. i _ ſaid lord the king aſſigned to keep the 
4 peace of our ſaid lord the king in the 
1 | liberty of the tower of London, and 
| | alſo to hear and determine, &c. within 
't the ſame liberty, appeared J. Baker of 
j the hamlet of Mile End New Town, in 
1 the county of Middleſex, weaver, and 
| lohn Timmings; of the precinct of the 
N old Artillery Ground, within the liberty 
Informa- Of the tower of nden weaver; and 
tion. the ſaid J. B. giveth us the ſaid juſ- 
tices to underſtand and be informed 
that after the making of a certain act of 
parliament WATER in 1 I 13th year of the 


reign - 


M 
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reign of his preſent majeſty, intituled 
An act to empower the magiſtrates 
therein mentioned to ſettle and regu - 
0 late the wages of perſons employed in | 1 
„ the filk manufacture within their re. 
* ſpeCtive juriſdictions;“ and after the 
iſt . of July, 1773, therein- mention- 
ed, and before the iſt day of December, 
in the year of our Lord 1775 aforeſaid, 
the juſtices of the peace for the liberty 
of the tower of London, at the general 
quarter ſeſſions of the peace holden by 
adjournment on the 6th day of Septem- 
ber, in the :13th year of the reign of 
his preſent majeſty, at the Court-houſe 
in Wellclofe-ſquare,.in and for the ſame 
| liberty upon application made to them for- 
the purpoſe of ſettling, regulating, order π] 
ing, and declaring the wages and prices 
of the work of journeymen weavers 
working within their juriſdiction in the / 
faid rr and amongſt other 
things did thereby ſettle, order, and 
declare the price of the work of journey- 
men weavers in the ſaid manufacture, 
for making and manufacturing of plain 
yard wide four-thread alamodes of one 
thouſand eight hundred counts or leſs, 
at the ſum of 15. 2d. for the ell, and 
fl that after ſuch order was made as afore- 
ſaid, the ſame was printed and publiſh-- 
<d, at the requeſt of the perſons who 
; applied for the ſame, three. times, in 
: _ daily newſpapers publiſhed in Lon- 
don and Middleſex. ' And the faid John 
„„ Baker 


a 
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Baker further giveth ns the faid juſtices | 5 


to underſtand and be informed, that af- 
ter the making and publiſhing the ſaid 
order, to wir, on the. 7th 25 of No- 
vember in the year of our Lord 1775, 
the ſaid J. Timmings was, and from 
thence hitherto hath been and ſtill is a 
maſter weaver in the ſilk manufacture, 
in the precin& of the old Artillery 
Ground, in the liberty aforeſaid; and 
that one john Arnold was alſo on 
the ſame day and year laſt aforeſaid, 
and continually from thence hitherto 

| hath been and ſtill is a journeyman 
weaver in the ſilk manufacture, at the 
precinct aforeſaid, within the liberty 
aforeſaid, and chere em ployed as the 


journeyman to the ſaid J. Timmings, 


to work for him in the ſilk manufacture 
aforeſaid, and particularly in working a 
certain piece of filk, called plain yard wide 
four thread alamode, containing therein 
thirty-one ells of, wrought ſilk of one 
| thouſand eight hundred counts or lefs, 
part of the ere the prices whereof 
were ſo ſettled and publiſhed as afore- 
faid. And the ſaid John Baker giveth . 


us the ſaid juſtices further to underſtand 


and be informed, that the ſaid John _ 
Arnold being ſo employed by the faid 
John Timmings as aforeſaid, did make 


the ſaid laſt-mentioned work for him 


the ſaid J. T. containing therein the ſaid 
ttmhirty- one ells of wrought ſilk of one 

4 chouland eight hundred counts or leſs as 
9 | Ip aforeſaid; | 
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aforeſaid; and that upon the 1 day of 
December, in the year laſt aforeſaid, at 
the precinct aforeſaid, the ſaid J. T. did 
pay to the faid J. A. for ſuch work, the 
ſum of gd. an ell for ſuch ell thereof, 
and no more, and that ſuch price fo _ 
paid was leſs by 5d. per ell than the 
price ſo ſettled, allowed, and publiſhed 
as aforeſaid. And the (aid J. T. being — pray 
preſent here before us the ſaid juſtices, a. hed 
in order to make his defence to the 
aforeſaid complaint and information, 
and having heard the ſame, he the faid 
J. T. is aſked by us the ſaid juſtices, if 
he can ſay any thing for himſelf why he 
the ſaid . T. ſhould not be convicted 
of the premiſes above charged u 
him 'in form aforeſaid ; who pleadech, Pls na 
that he is not guilty of the above offence. u 
Nevertheleſs on the fame-day and Year Neverthe- 
aforeſaid, at the preeinct Aeta, nn: 


ars that 


duly appears to us the ſaid juſtices that the price 
the price of the work of journeymen ea: — 
weavers in the filk e ee within 
the liberty of the tower of London, was 
ſettled and regulated by the juſtices of 
the peace for the ſaid liberty, at the ge- 
neral quarter ſeſſions of the peace holden 
by-adjournment on the 6th day of Sep- 
tember, in the 13th year of he reign of 
his preſent majeſty, at che Court-houſe, 
in Well-cloſe-ſquare, in and for the 
ſame liberty, upon application made to 
them for the purpoſe of ſettling, regu- 
e ordering, and declaring the 

; 14 oe, I 


th 4 > 5 * 
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wages and prices of the work of j journey 
men weavers working within their | ju- 
rriſdiction; and that the faid juſtices, in 
their ſeſſions aforeſaid, did: ſettle; order, 
and declare the price of the work of ſuch 
journeymen weavers for making and 
manufacturin g of plain yard wide four 
thread alamode of one thouſand eight 
hundred counts or leſs, at 1s. 2d. by 
the ell, and that the ſaid order was three 
times publiſhed i in two daily newſpapers 
| publiſhed i in London and Middleſex, to 
wit, in a certain paper, called the Pub- 


18th days of September, in the 1 3th 

year of the reign of our lord the now 
king, and in a certain other paper called 

the Gazetteer, &c. (as before) the ſaid 
two papers, called the Public Ledger, 
and Gazetteer and New Daily Adier. | 
tiſer, then being daily newſpapers pub- 
Evidence of liſhed in Londin and Middleſex. And 
che act. John Arnold, a credible witneſs in this 
behalf, comes before us the ſaid juſtices 
now here, and in the preſence and hear- 

ing of the ſaid J. L. (he the ſaid J. A. 

, being firſt duly ſworn by os the ſaid 
1 juſtices to ſpeak the truth concerning 
the premiſes aforeſaid) upon oath depo- 
| - ſeth and ſaith, that the ſaid J. T. on the. 
ſaid 7th day 'of November in the year 

i of our Lord 1775 aforeſaid, was and 
=; from thence hitherto and ſtill is a maſ- 
ter weaver in the ſilk manufacture, at 


y 5 the precinct afoxeſaid, within the liberty 
Lak 5 Abrufe; 


lic Ledger, on the 16th, 17th, and 
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aforeſaid, and that he the d Je 
Arnold was then and there alſo, and 
from thence hitherto hath been and 
ſtill is a journeyman weaver in the ſilk 

: manufacture, and on the th day of No- 
vember, in the year laſt aforeſaid, at 
the precinct aforeſaid, within the li- 
berty aforeſaid, was employed by and 
did work for the laid J. T. as his jour- 
neyman, in the ſilk manufacture, in 
the making of a certain piece of ſilk, 
called plain yard wide four-thread alas 
mode, containing therein thirty-one 
counts or leſs, and that ſuch work was 
part of the works, the price whereof 
was ſo ſettled by the juſtices at their 
general quarter-ſefſions. aforeſaid ; and 
that the ſaid J. Timmings after- 
wards to wit, on the 17th day of No- 
 vember, in the year laſt aforeſaid; at 
the precinct aforeſaid, and in the liberty 
aforeſaid, did pay to the ſaid J. A. the 
ſum of gd. per ell for each ell thereof, 
and no more. And hereupon the ſaid Ben er 
J. T. is now by us the ſaid juſtices aſked called upon 
what he hath to ſay why he ſhould not fence, bus 
be convicted by us of and for the ſaid dess r. 
offence; but the ſaid J. T. doth not eg 
produce to or before any evidence on 

his behalf to ſhew-and prove that he is 

not guilty of the offence aforeſaid, nor 
doth he ſhew or alledge any reaſon why 

he ſhould not be convicted ee 
Therefore theſaid J. I. on the ſaid.1 t day 

of December, in the year laſt atorelaid, 


DF = by 


: „ by as 2 
[2 
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by and before us the juſtices aforeſaid, 
according to the form of the ſtatute afore- 
ſaid, is convicted of the aforeſaid of- 
Fence; and we do adjudge, that for ſuch 
Judgment. offence the ſaid J. T. hath. forfeited the 
Forſciture. ſym of 50{. of lawful money of G. B. to. 
be diſpoſed of as the ſtatute aforeſaid 
doth direct.—In witneſs whereof we the 
ſaid juſtices to this preſent record of 
the conviction aforeſaid have ſet our 
hands and ſeals the oy: and. year firſt 
above written. _ 
N. B. This conviltinn. was. quaſhed 
(Eaſt. 16 G. III.) becauſe it did not ſtate 
that the filk wwas yard wide, but an. 
that it was called fo *. 


Smuggling. 7 . 815 


Conviei W . 
— = : ILTS, to wit. Be it 1 | 
pltices of ed, that on the 224 day of December, 


the peace 
npon' the] he 13th year of the reign of our ſo- 
ſtat. OE 


Ic 30. . vereign lord George the Third, by the 


16. for at x16 of God, KC. at e in 
bou.ing run the 


tea. 


Information 2 1 do bot Fad there was any her objection-. 
| 5 * The precedent may therefore be uſefal, taking 
care to avoid that fault; as to which the Court ſeem 
to have been more ſtrict than they have been of late 
years; for it is not, perhaps, eaſy to diſtinguiſh the 
objection here from that which was overruled in R. 
v. Hartley (Treatiſe, p. 97.) viz. that the dog was 
not ſaid to be a greyhound, but to be called ſo. 
+ The ſummary juriſdiction of the juſtices in 
thoſe caſes is by 12 Car. II, c. 23. & 24. The pe- 
nalties and mode of recovering them are given by 11 
G. I. ut ſupra. The information muſt be laid 
within three months. The manner of ſummons 
is by 32 G. II. c. 17. Since the late Acts that 


make 5 


the county Bf Wilts, _— 1 Ladis one 


of his agel s collectors of exciſe, in 
His proper perſon, cometh before us A. 


B. C. D. &e. (naming them) fix of the 
juſtices of our ſaid lord the king afligned. 
to keep the peace of our ſaid lord the 
king in the ſaid county, and alſo to hear 
and determine divers felonies, treſpaſſes, 


and other mifdemeanors in the ſaid 


county committed, and as well for our 
lord the king as for himſelf, in this be- 
half, giveth us the faid juſtices to under 
ſtand ts be informed, that G. B. late 
of Corſham, in the ſaid county of Wilts, 
ale-houſe-keeper, within the ſpace of 


three months now laſt paſt, to wit, on 


the 14th day of December, in the 1 3th: 


year of the reign of our faid lord the 
now kin * 2 E. aforeſaid, in the faid 
county o 


hundred and thirty-five pounds weight 
of run tea, and two hundred and four-- 
teen pounds weight of run raw: coffee, 
of the value of 1201: liable to the duties 
of exciſe, and contrary to the form of 
the ſtatute in that caſe made and pro- 
vided, whereby, and by force of the ſta. 
tute in that caſe made and OY the 

faid 


wade it Bey to have a Homes: to 4 in 
tea proſecutions under this ſtatute may be leſs ne- 
N ; but the precedems under this head may {till 

be uſeful ; eſpecially as two out of three of 1 . — are 
caſes where the defendant did not appear, and conſe- 
_ the ſummons i is | ſtared at large. 


W. did knowingly harbour, 
keep, "als conceal certain run goods, 
wares and merchandizes, to wit, four 


ſaid G. B. had for his ſaid offence forfeit- 
ed the ſum of 360l. being treble the va- 
lue of the ſaid tea and . ſo harbour- 
ed, kept, and concealed as aforeſaid, 
one moiety thereof to our ſaid lord the 
king, and the other to the ſaid inform- 
ant, and prays that the ſaid G. B. may 
be convited of the ſaid offence, accord- 
ing to the ſtatute in that caſe made and 
Defendant Provided. And afterwards, on the 2d 
wmmoned. day of January in the 43th year of the 
reign of our ſaid lord the now king, at 
C. aforeſaid, the ſaid. G. B. having been 
-previouſly ſummoned, in purſuance of 
.our ſummons icſued for that purpoſe, to 
appear before us the ſaid juſtices, Ke. 
at this time, to anſwer the matter of com- 
Proof of plaint contained in the ſaid information, 


ſu 
being fery- Which is now _— proved before us up- 
<d. "4zn: On the oath of And the ſaid G. B. 


negles to neglecting to appear here before us in 


pra. conſequence of our ſaid ſummons, and 


not making any defence to the ſaid 
charge contained in the ſaid informa- 

tion, we the ſaid A. B. &c. (naming the 
juſtices) ſo being juſtices as aforeſaid, do- 

ragende et how proceed to examine into the truth 
= offence: of the ſaid complaint contained | in the- 
ſaid information. And one a 
credible witneſs in this behalf, now here 
appearing before us, ſo being ſuch juſ- 

tices as aforeſaid, as a witneſs, to prove 

the ſaid charge contained i in the ſaid in- 
formation 3 the laid G. B. is now. 

: here 


_ 
4 


: ak 1 
L 4 o * 7 2 
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"dere by us the ſaid ruſtices duly ſworn, 


| before us the ſaid juſtices take 
his corporal. oath upon the holy goſpel 
of God to ſpeak the truth and nothing 


but the truth, of and upon the matters. 


contained in the ſaid information, 
we having adminiſtered, and having 
competent power to adminiſter ſuch 


oath to him in that behalf. And the ſaid 


- being ſo ſworn, doth on his ſaid 
"oath ſay and depoſe, that the ſaid C. 

B. within three months now laſt paſt, to 
wit, on the 14th day of December, in 
the 13th year of the reign of our lord 
the now king, at C. aforeſaid in the ſaid 


county, did knowingly harbour, keep, 


and conceal certain run goods, wares 
and merchandizes; to wit, four hundred. 


and thirty-five pounds weight of run tea, 
and two hundred and fourteen: pounds 


weight of run. raw coffee, of the value 


of 120l. being liable to the duties of ex- 


ciſe, contrary to the form of the ſaid 
ſtatute in that caſe made and provided. 
"Wherefore it manifeſtly appears to us 
the ſaid juſtices, that the faid G. B. is 
guilty of the premiſes charged upon him 


in the ſaid: information. lt is therefore Judgment. 


conſidered and adjudged by us the ſaid 
juſtices, that the ſaid G. B. be convicted, 


and he is accordingly by us convicted of 


the offence charged upon him in and by 


the ſaid information. And we do hereby 
aqdjudge that the ſaid G. B. for his of- 
n A hath forfeited the ſum 


of 
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Forſitre of 363L of lawful money of Great-Bri- 
© tain, one moiety thereof to our ſaid lord 
the king, and the other moiety thereof 
to the faid J. K. the ſaid informer: But 

Mitigation, we do mitigate the ſame to the ſum of 

x20l. and adjudge and order that the 
{ard G. B. do Dareltk pay the ſaid ſum 
of 1201. to our ſaid lord the king, and 
the faid J. K. according to the form of 
the ſtatute in that caſe made and pro- 
vided. —In witneſs whereof we the ſaid 
juſtices to this preſent conviction have 
ſet our hands and ſeals, at C. aforeſaid, 
in the county aforeſaid, the day of 
Nn the 13th year of the reign of 
dur faid lord the king, and 1 in the Fear of. 
our Lord 1773. : 
3 by: Mr. Wood: 5 


| convidien WE to wit. Be &remem- 


ing tor bered, that on the 28th day of Novem- 
10.7 16. ber, in the year of our Lord 1 777, and in 
ingly har- the 18th year of the reign of our fovereign 
por nn ap: lord George the Third, at the Rotation 
ſmuggled Office in Litchfield Street, in the pariſh. 
of St. Anne, in the county of M. Robert 
Allen, as well for his ſaid majeſty as for 
himſelf, cometh in his proper perſon be- 
fore us John Machin and John Croft, 
eſqrs. two os the juſtices of our faid 
lord the king, aſligned to keep the 
peace, &c. in and for the ſaid county, 
and alſo to hear and determine divers 
, * and other miſde- 
TY meanors, 


Smuggiing, 


meanors, in the ſaid county committed, 
_ reſiding near the place where the ſeizure 

hereinafter mentioned was made, and 
giveth us the ſaid juſtices to And and 
and be informed that William Price, 


being one of his majeſty's officers of ex- Inſorma- 


tion ſtatin 
ciſe, and for the inland duties upon tea, ſeizure by 


payable to his ſaid majeſty by the ſta. 27, ie 


officer.. 


tutes in that caſe made and provided, 

on the 1oth' day of November, in 8 
preſent. month f at ali 

the ſaid county of M. did ſeize 2 ar- 


reſt to the uſe of his ſaid majeſty, as for- 
feited, 150tb. weight of tea, together 


with che packages containing the ſame, 


and alſo two horſes made uſe of in car- 


rying and removing the faid tea from 


one part of this kingdom to another, 


for that the ſaid tea being liable and 
chargeable with the inland duties and 
other duties to his ſaid majeſty, was, af- 


ter the 24th day of June, 1724, clan- 
deſtinely run and unlawfully imported 


from foreign parts to Ealing aforefaid, 
in the ſaid county of M. without his 
x bald majeſty's duties payable for the 


fame having been paid or fecured as 
they ought to have been, and without 


due entry having been made thereof at 
his faid majeſty's Cuſtom- houſe, accord- 
ing to the form of the ſtatute in that 


caſe made and provided, and without 


the ſame having been brought into any 


warehouſe or warehouſes, for that pur- 


po . at the TE of the im- 


porter 
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Porter or importers thereof, TOY ap= 
-proved of by the commiſſioners of his. 
ſaid majeſty's cuſtoms, or the major part 
of them. for the time being, as. by the 
ſtatute in that caſe made and provided is 
directed, contrary to the form of the ſaid: 
whereby the ſaid tea and the 
packages containing the ſame, became 
forfeited. And for that the ſaid two 
1 huorſes, at the time of the ſaid ſeizure at 
. E. aforeſaid, were made uſe of and uſing 
1 in carrying the ſaid tea ſo clandeſtinely 
+ run and unlawfully-imported as afore- 
® | _ ſaid, from one part of this kingdom to 
1 another, contrary to the form of the ſaid: 
HH ſtatute, whereby the ſaid two horſes be- 
4 came forfeited. And the ſaid R. A. 
Defenganes further giveth us the ſaid juſtices to un- 
concern in derſtand and be informed, that Michael: 
: 1 Cox, on the ſaid 1oth day of this preſent 
month of November, at Ealing, afore- 
ſaid, at the time of the ſaid ſeizure, did 
knowingly harbour, keep and conceal: 
the ſaid tea, ſo clandeſtinely run and un- 
lawfully imported as aforeſaid, contrary. * 
to the form of the ſtatute in ſuch caſe 
1 made and: provided; whereby the ſaid 
ven” MH. C. hath forſeited the ſum of 238/. 105 
of lawful money of G. B. being treble 
the value of the ſaid tea ſo harboured, 
kept, and concealed: And thereupon 
| the ſaid R. A. who proſecuteth as afore- 
1 ſaid, humbly prays the judgment of us 
3 tte ſaid juſtices in the premiſes, accord- 


| gang to the form of the ſtatutes 1 in ſuch 
BS | V caſe 


23 


1 


| Dminggling./ | 
-eafe made awd provided, and that the 


ſaid M. C. may be ſummoned to make 


defence thereto, before us the Taid juſ- 


| tices. Whereupon, on the ſaid 28th 
day of November, in the ſaid year of 


our Lord 1777, at the ſaid Rotation 
Office in Litchfield Street aforeſaid; in 


* 
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the ſaid county of M. We the ſaid Summons 


juſtices do iſſue our ſummons under our 


hands directed to the ſaid M. C. thereby 
notifying to him the ſaid information and 


complaint, requiring the ſaid M. C. to 
be and appear before us, on the 3d day 


of December next*, at e the clock 


in the forencon of the Hons day, at the 
Office of Rotation in Litchfield Street 


_ aforeſaid,” in the ſaid county, to make 
his defence in and to the matters con- 
information, and there- 


"tained in the ſaid, 
by informing him chat though he ſhould 
fail therein, we, at the time and place 
before- mentioned, ſhall proceed to the 
examination of the matter and matters 


of fact in the ſaid information mention- 


ed, and thereupon ſhall then and there 
give judgment and ſentence, as in and 
by the ſtatutes in ſuch caſe made and 
provided is directed: And we do autho- 


rize and require W. P. or any other 
offteer of exciſe, to ſerve this our ſum- 


mons, and to attend us at the time and 


place before. mentioned, then and there 
„„ | wk 


* -If the 1 was: not mentioned i in the ſum- 


mons, it ſhould ſtand generally to appear in the 


forenoon or afternoon, af the caſe may be. 


2 


5 
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to make a return to us of the execution 
of our ſaid ſummons. At which time 
and place, that is to ſay at the Rotation 
Office in Litchfield Street aforeſaid, in 
the county aforeſaid, on the third day of 
December aforeſaid, at of the clock 
in the forenoon of the ſame day, before 
aus the juſtices aforeſaid, comes the ſaid 
— RA. * the ſaid M. C. although ſo- 
pear. lemnly called, neglects to appear before 
us, and doth. not appear before us, ner 
make any defence againſt the faid charge 
as aforeſaid, although we have waited to 
the extreme part of the forenoon of the 
_ ſame day, for the appearance of the ſaid 
Proof of M.C. And W. N. one of his majeſty's 
| fie" officers of exciſe, a credible witneſs in 
 mons, this behalf, cometh before us the ſaid 
| juſtices, and bein g duly ſworn upon the 
| holy goſpel of God, before us the ſaid 
juſtices (we having ſufficient power to. 
| adminiſter an oath to him in this behalf) 
upon his oath faith, that he the ſaid W. 
N. did, on the - day of laſt 
paſt, at duly 2 the ſaid M. C. 
with the aid ſuramons, by then and 
there delivering a true copy thereof to- 
the ſaid M. C. and ſhewing him the ſaid _ 
original ſummons. Therefore, we the 
faid juſtices do proceed to examine into 
$xi4ence of the truth of the ſaid information and 
hs cel complaint. And W. P. a credible wit- 
neſs in this behalf on the part of the faid 
informant, cometh before us the ſaid 


— and being ny ſworn upon the 
holy 


| Dwuggling: 


holy ah of God, before us * ſaid 

juſtices (we the ſaid juſtices having ſuffi- 
cient power and competent authority to 
adminiſter the faid oath to the ſaid W.P. 


in that behalf) upon his'oath-ſaith, that 


the ſaid W. P. being an officer of his 
majeſty's excife, and for the inland du- 
ties payable to his ſaid majeſty upon 
tea, on the 10th day of November, in 
the ſaid 18th year of the reign of our 
ſaid lord the now king, and in the ſaid 
year of our Lord 1777, upon Ealing 
Common at Ealing in the ſaid county of 


M. about the hour of in the night, "ATY 


did ſeize and take from the ſaid Ni. C. 
2 forfeited, 1 5clb. weight of tea, bein ng 
tea liable to the payment of the inland 
duties and other duties to his ſaid ma- 
jeſty, and being the tea mentioned in 
the ſaid information, together with the 
package containing the ſame, and alſo 
two horfes which were then and there 
made uſe of and uſing by the ſaid M. C. 
in carrying and removing the ſaid tea 
to places to the ſaid W. P. unknown, 
being the horſes mentioned in the ſaid 
information; and that the ſaid tea was 
tea for which the duty due and payable 

to his majeſty for the ſame had not been 
paid or ſecured, and that no entry had 
been made thereof at his majeſty's Cuſ- 
tom-houſe, nor bad the ſame been 
brought into any warehouſe or ware- - 
houſes, ſor that purpoſe provided at the 


charge a the importer or importers 
| thereof, 
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thereof. and approved of by is com- 
miſſioners of his majeſty's cuſtoms, or 


the major part of them for the time be- 
ing; and that when the ſaid W. P. fo 


feized the ſaid tea, the faid M. C. was 
carrying and conveying the ſame away, 


in a private and clandeſtine manner, to 


ſome place or places to the faid W. P. 


ſaid tea, or where he was conveying the 
ſame to, and although required by this 
witneſs did not produce any permit or 
certificate for the removal of the ſaid 


unknown, and did not nor could give 
any account how or where he got the 


5 tea: And the ſaid W. P. further depoſes 


— 


and ſays, that the ſaid tea was of the 


value of 79. 36. 4d. And thereupon, 
all and fake the premiſes being ſeen . 


and fully conſidered by us the ſaid juſti- 


ces, it manifeſtly appears to us the ſaid 


| Juſtices, that the ſaid M. C. is guilty of 
the premiſes charged upon him in and 


by the ſaid information: It is therefore 


conſidered by us the ſaid juſtices that 
he the ſaid M. C. be convicted, and he 


is by us accordingly convicted of the 


offence charged upon him by the faid 


information; and we do adjudge that 


[the ſaid 1 58lb. weight of tea, together 
with the packages containing the ſame, 
and alſo the ſaid two horſes, made uſe 
of in the carrying of the ſaid tea as afore- 
-ſJaid, were and are forfeited : . And we 
do further adjudge, that the ſaid M. C. 


bath forfeited for his ſaid offence the 
ſum 
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| ſum of 2 381. 10s. beidg treble the va- Forfeiture. * Hl 
lue of the ſaid tea; the ſaid forfeitures | 
and penalties to be diſtributed as the la 
directs.—In witneſs whereof we the ſaid 
juſtices. to this preſent conviction. have 
ſet our hands and ſeals, at the Rotation 
Office in Litchfield Street aforeſaid, in 
the county aforeſaid, the 3d day of De- | 
D in the year of our: Lord 1777. 
(Signed by Mr. Wood, 12255 ) 


Eaſter Term, 17 Geo. I. 


_ BERKSHIRE, to wit. Be it remem- Another 
bered, that on the 2d day of Novem- 8 

ber, in the 17th year of the reign of our ing run tea, 
ſovereign lord George the Third, now ge . 
King of Great Britain, &c. and in the 30. f 16. & 
year ps our Lord 1776, at Reading, in o_ 3 
the county of Berks. William Pearce, 4885 
gentleman, in his proper perſon cometh wen 

before us Henry Wilder, clerk, and 

John Reeves, eſq; two of the juſtices : 

of our faid lord the king aſſigned to 
keep the peace, &c. in and for the ſaid 
county, and alſo to hear and determine 

divers felonies and other miſdemeanors 

in the ſaid county committed, reſiding 

near to the place where the ſeizure here- 

inafter mentioned was - made; and as 

well for our ſaid lord the king, as for 
himſelf in this behalf, giveth us the ſaid 

juſtices to underſtand and be informed, 

that one John Bromley * was, and. yet 


a 
* Whettier- the time (hould nor be men- 
tioned here, either SET" or * n to he 
time of ſeizure ? : 


„ 


Seizure by 


officer of 


e.rxciſe. 


ſummons. 


F 
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is and hath continued to be one of his 


majeſty's officers of exciſe, and that the 
ſaid J. B. did on the 8th day of Oftober 


now laſt paſt, at the pariſſ of H. in the 
ſaid county of B. feize as forfeited 7 56 - 


pounds weight of black and green tea, 
in a ſtable'or place belonging to James 
Radbourne, of H. aforefaid, together 
with the package that contained the 


ſame, by reaſon of its being unlawfully 
imported, and his majty defrauded of 
his juſt duties chargeable t 5 


ereon,where- 
by the ſaid tea and package are become 


forfeited; and that the faid J. R. did 
knowingly harbour, keep and conceal, 
and knowingly permit and ſuffer to be 


harboured, kept, and concealed on his 


premiſes, the faid tea, ſo unlawfully im- 


ported, and his majeſty ſo defrauded of 


his juſt duties chargeable thereon as 
_ aforeſaid, whereby the faid J. R. hath 


forfeited the ſum of 4691. 165. of lawful 


Engliſh money, being treble the value of 
the ſaid tea: And thereupon the ſaid 


W. P. who proſecuteth as aforeſaid, 


humbly prays the judgment of us the 


ſaid juſtices in the premiſes, according to 
the ſtatute, &c. and that the ſaid J. R. 

may be ſummoned to anſwer the pre- 
miſes, and make defence thereto, before 


Sl the faid juſtices. And afterwards, 
of defend- to wit, on the 16th day of November, 


ant in con- 


ſequence of in the year aforeſaid, at Reading afore- 


ſaid, the ſaid J. R. having been previ- 


ouſly duly ſummoned, in purſuance of 
our 


r Oo SEE WAITS Fr 


| Smuggti ing. 


our ſummons iſſued for that purpoſe, 
to appear before us the ſaid juſtices to 
anſwer and make defence in and to the 
matters contained in the {aid informa- 
tion, he the faid J. R. appears before us 
the ſaid juſtices, to anſwer and make 
defence in and to the matters contained 


in the ſaid information; and having 
heard the fame, is aſked by us the ſaid 
juſtices if he can ſay any thing for him- 


ſelf why he ſhould not be convicted of 
the premiſes above charged upon him 


in form aforeſaid: And thereupon he pica not 
ſays that he is not guilty of the ſaid of- builty. 


fence. Whereupon we the ſaid juſtices 
do proceed to the examination of the 
matter, and matters of fact contained in 


the ſaid information, in the preſence and 
hearing as well of the ſaid W. P. as of 


the ſaid J. R. And thereupon, on the Evidence 


ſame day and year laſt-mentioned, at R. 
aforeſaid, J. B. a credible witneſs i in this” 
behalf on the part of the ſaid informer, 
cometh before us the faid juſtices, in 
his proper perſon, and upon his corporal 
oath upon the holy evangeliſts of God, 
now adminiſtered to him by us the faid 
Juſtices (we the ſaid juſtices having ſuffi· 
cient power and competent authority to 
adminiſter an oath in this behalf) he the 
ſaid J. B. depoſeth and faith in the pre- 
ſence and bing of the ſaid J. R. con- 
cerning the premiſes in the ſaid informa- 
tion N that on the 8th day of 
8 October 
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O ober laſt paſt, he the ſaid J. B. hes. - 


ing a ſuperviſor. of exciſe, and having ; 
received information that a large quanti- 
ty of ſmuggled tea was then concealed- 
upon the premiſes of the ſaid J. Rad- 
bourne, he the ſaid J. B. aſſiſted by E. A. 
and E. F. officers of exciſe, went to and 
ſearched the premiſes of the ſaid J. R. 
at H. aforeſaid, about three or four 
Tea found O *clock in the afternobn of the ſaid day, 
in defend. when they found in a fable and place 
ant's ſtable. 
Helonging to and in the occupation of the 
| ſaid J. R. adjoining to the ſaid J. R's 
barn, 28 bags of tea, in quantity 756 
ounds weight, being the tea mention- 
ed in the ſaid information, which they 
ſeized and ſecured : That in the judg- 
ment of the ſaid J. B. it was impoſſible 
that ſo large a quantity of tea could be 
brought to and remain upon the ſaid 
J. R's premiſes, unknown to him or his {| 
family, and that the ſaid tea was then of 
Defence. the value of 1561. 127. Whereupon 
| the faid J. R. in his defence ſaith, that 
he knew nothing of the ſaid tea, and that 
he went to Wokingham with fowls that 
day, but does not produce any evidence 
Judgment, tO prove the ſame. And thereupon all 
and ſingular the premiles being ſeen and 
fully underitood by us the ſaid juſtices, 
| it manifeſtly appears to us the faid juſ- 
| tices, that the faid J. R. is guilty of the 
premiſes above charged upon him by the 
ſaid information, and we do hereby, 
E adjudge that me ſaid }. R. for his offence 
aforeſaid, 
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15 aforeſaid; l bark forfeited Fas raid 756lb. 
weight of tea, and the package contain 
the ſame, together with the ſum of 


469“/. 167. vbich treble the value of the 


ſaid tea; which ſaid ſum of 469/. 165. 
we do mitigate to the ſum of 100/. which 
we order to be paid and diſtributed as 
the law. Aris In witneſs whereof 
we the faid juſtices to this preſent con- 
viction have ſet our hands and ſeals, at 
R. aforeſaid, in the county aforeſaid, 
this 16th day of November in the 17th 
ear of the reign of our ſaid lord the 

Bas &c. i in the year of our Lord I 776. 


" This convidtion having | been W remörtd 


into the court of K. B. on a rule to ſhew / 
cauſe why it ſhould not be quaſned, the 


following objections were taken to it: 

iſt. That the goods are not ſtated in 
the information to be liable to the Pay- 
ment of any duties: 
2dly. That it is not ſtated re the 
ſtable or place was in which the tea was 
found: 99422 N 

zaly. It is not ſtated that the tea was 
tnowingly concealed. by the: defendant. 


'Mr. Wood was to W R the 
conviction, and deſigned to anſwer the 
objections in the following manner: 


As to the firſt, The judges will take 


judicial notice that tea is liable to AG; 
f KR e Bec 
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and if fea of aft Kinds be Kats: ts 
duty ſtated to be chargeuble thereon, 
ike tea mentioned in he ffbrmtatton 
muſt of courſe be liable. 89 

To the 2d. The offence is equally am 

1 80 wherever committed, and the 

place 1 is not material, It not being an 

5 redient in the conftitution of "the | 
ence *, 

15 the 3d objedtion (viz. that 1k ri 
worn the tea was knowingly concraled) 
the words of the ſtatute are Barbour 

* or keep”, as well us corneal, The 
vnc este to the ſeizure in a place 

in uſe and occupation of the defendant, 
and that, from the largeneſs of the 
quantity, he muſt know it, which ſuffi- 

ciently warrants the juſtice to infer . 
knowledge. 


I be above Conviction v was 1 
without argument, the objections being 


(us it ſhould ng given up. 
Conviction > 5 5 
and ſen- Woods, 


.._ tence of 


2 Mo IDDLESEX, io wit. Be it re- 
and fpoilivg membered, that on this 24th day of 


faggot wood 


Vid. 43Eliz. September, in the 14th year of the 
Car. II. 8. Teign of his preſent majeſty George the 
a. ſect. 3. F hird 
* Sed query, Whether the place ſhould not be 
mentioned, in order to ſhew it to be within the 
juriſdiction of the juſtices? Vid. Treatiſe, title 
3 P- 86. R. v. * on the Lottery 

Act. | 


C(<}_ jan Yu I PTY Y 
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1 Woods, 


Third, af G. B. &e. at Tottenham High | 
| Croſs, i in the faid county of Middleſex, 
William Smith of the ny” of St. Mary 


Iflington, in the ſaid count > Jeoman, 
and Ann Aris of the fame Place, ſpin- 


ſter, are, by Richard Steer, conflable 


of the Son of Hornſey, in the parifh 


of Hornley, in the ſaid county, brought 


before me James Townlend, Eſq; one 
of the juſtices of our ſaid lard the king, 


aſh ned tn keep the peace of our fad. 
look the king, tet and for the faid coun- 
4. of Middle 
det 


eſex, and alſo to hear and 
erminę divers felonies, treſpaſſes, and 
other miſdemeanors done and commit- 
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ted in the ſaid county: and the ſaid W. Toforma- 


S. and A. A. are now here char A 
and each of them is now here charge 


before me the faid juſtice, by Henry 
Wilmot, of the pariſh of Hornſey afore- 
ſaid, in the fad 22 with 0 


ly cutting and ſpoili 8. 3 
property of him che Pick . W. * 


diviſion of Hornſey aforeſaid, in the 
county aforeſaid, on the 22d day of 
this preſent month of, September, againſt 


the form of the ſtatute in that caſe made 


and provided. And thereupon, in the pvidence. - 


preſence of the ſaid W. S. and A. A. 


the ſaid H. W. a credible witneſs in this 


behalf, now here upon his oath on the 


holy goſpel of God, to him now here 
by me the faid juſtice duly adminiſtered 
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4 a the ſaid juſtice ber duly 0 RE 
and empowered to adminiſter an oath 
to the faid H. W.) depoſeth, ſweareth, 
and upon his oath faith, that he the ſaid 
F. W. on the 23d day of this preſent 


month of September, i in the houfe of the 


| ſaid W. S. in the pariſſi of St. Mary 
Iſlington aforeſaid, in the faid county 


of M. did find one bundle of faggot wood, 
and ſeveral ſticks of wood, and that the 


ſaid faggot wood was the property of 


him the ſaid H. W. And thereupon | 
alſo comes now here before me the ſaid 


: juſtice John Shearman, of the pariſh of 
Hornſey aforeſaid, in the ſaid county, 
cuarter, another credible witneſs in this 


behalf, and upon his oath on the holy 


goſpel of God, to him hy me the ſaid 
juſtice duly adminiſtered (I the ſaid juſ- 
tice being. duly empowered and autho- 

Tized to adminiſter the ſaid oath to the | 


faid J. S. in this behalf) depoſeth, Twear- 
eth, and upon his oath faith, in the 


| preſence. of the ſaid W. 8. and A. A. 


that he the ſaid J. S. on the 22d day of 
this preſent month of September, at 


the pariſh of Hornſey aforeſaid, in the 
divifion of H. aforeſaid, about eight 


o' clock in the evening of that day, faw 


the ſaid W. S. and A. A. together, and 


that each of them then and there had 


and were carrying a bundle of faggot 
wood. And the faid W. S. and A. A. 
* been informed by me the ſaid 


juſtice 


the ſaid W. S. and A. A. are aſked by 
me the juſtice aforeſaid, if they or cher a. 


they nor doth either of then requeſt OH 

of me the ſaid juſtice any time to be 
ſet them by me the ſaid juſtice to pro- 

_ duce the party or parties of whom the 

ſaid W. S. and A. A. or either of them 

bought the ſaid wood, or any other 
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d of the; faid charge, and having 
herd the evidence aforeſaid by the ſaid 
H. W. and J. S. given as aforeſaid, „„ en 


aſked what 
they have 


of them can ſay any thing for himſelf 


or herſelf, why he or ſhe ſhould not be 


convicted 'of the premiles aforeſaid above 


charged upon them in form aforeſaid. _ | 
But they the ſaid W. 8. and A. A. do De not give 


a ſatisfac- 
not, nor do either of them now here tory account 
give a good account, or ſuch account as dne be 
ſatisfies me the ſaid juſtice how they or wood, &«. 


either of them came by the ſaid bundles 


of faggot wood, or that they came by | 
the ſame by and with the conſent of the E 


owner thereof, nor do they the ſaid W. 


S. and A. A. nor doth either. of them © 


produce the party or parties of whom 
they the ſaid W. S. and A. A. or either 


of them bought the ſaid wood, or any 


other credible witnefs to depoſe upon 
oath ſuch ſale of the ſaid wood, nor do 


credible witneſs to depoſe upon Bath 
ſuch fale of the ſaid wood. Whereupon 
it appears to me the ſaid J. T. the juſtice 


, that the ſaid W. S. and A. A. 


"3 „„ 
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are guilty of che faid offence of unlaw. 
fully cutting and ſpoiling the faid wood 
within the true intent and meaning of 
the ſtatute in that caſe made and pro- 
Vvicded, contrary to the form of the ſta- 
tute in that caſe made and provided. 
Judgment. Therefore it is confidered by me the 
fſaid juſtice, and I do hereby adjadge, 
that the faid W. S. and A. A. are and 
eceacli of them is guilty of the faid offence 
of cutting and fpoiling the ſaid wood 
within the intent and meaning of the 
ſtatute in that caſe made and provided ; 
and the fait W. S. and A. A. are and 
eceeach of them is now hereby convicted 
Owner of thereof. And infomuch as the ſalid 
me word H. W. now here before me the faid juf- | 
| fatisfaction, fice, waives and felinquiſſies all right to 
any ſatisfaction from the ſaid W. S. and 
A. A. or either of them, for che ſald 
5 wood, or any part thereof, is owner 
| Juſtice or- fheteof, I the faid juſtice do hereby 
men. Order and adjudge, that the ſaid W. S. 
do the poor. and A. A. do and ſhall, each of them, 
Preſently pay down to the overſeets of 
tlie poor of the pariſh of Hornſey afore- 
faid, for the uſe of the poor of the faid - 
pariſh of Hornſey (within which faid 
pariſh of Hornſey the ſaid offence was 
Defendants committed) the ſum of 10s. But in as 
noable © much as they the ſaid W. S. and A. A. 
do not pay the ſaid ſum of 10s. to the 
ſaid overleers of the poor of the m_ 


- Woods. 


of H. aforeſaid, nor doth either of them 
pay the ſaid ſum of 10s. to the ſaid over- 
ſeers of the poor of the pariſh of H. 


aforeſaid, but alledge and affirm that 
they are and each of them is wholly un- 
able to pay, and cannot pay the ſame, 
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I do order and adjudge, that they the Sentence 


ſaid W. S. and A. A. and each of them 


be immediately whipped by the conſta- 


ble of the ſaid pariſh of Hornſey, ac- 
cording to the form of the ſtatute in 
that caſe made and provided. In wit- 


neſs whereof I the ſaid juſtice have here - 


unto ſet my hand and ſeal this 24th 4 
of September, in the ſaid 14th year of 
his preſent majeſty. 
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COUNT - Conviction for not N 5 
one, as collector of a turnpike, mul ſtate 
the ſums received, Treatiſe, p. 34. 


Action Will lie againſt | a juſtice of the peace 
if he convicts a defendant of ſtealing that 
which he claims the property of, Treatiſe 
p. 34. note. e 


Action — Will lie for convicting, a man in 
more than one penalty, incurred in the A 
ſame day, in caſes where the offence can =_ 
be committed but once in à day (as for ex · 71 
_erciſing a trade on a Sunday) even before 
the convictions are RY Treatiſe, : p. 
1 r {581-760 Wen 


* 


AA A fingle act as trading will not make a 
man ſuch a hawker, &c. as ought to take l 


out a licence, Treatiſe, p. 66. Secus as to i 
an auctioneer, Precedents, P- LON 55 {| 
5 


| Adjudication—Vide Judgment. 
Alehouſe—Keeping one without licence, p. 46. 


Alibi. Defendant cannot prove one, unleſs 
information or evidence charge him with 
the offence on a dae day, Trea- 
tiſe, 22. | | 


Appeorance—Oxhes relating to BY Treatiſe, p. 
5s to 61. 


| Aſt ing —Vide 8 es, 


AucbioneerConviction for acting as one 
without a licence, if for the leffer penalty, 


And the place where the offence was com- 


„„ 
N 4 
0 ww. , — 
= — —— * 


mitted be named, need not be exprels]y 
ſtated to be out of the bills of mortality, 


Treatiſe, p· 49- Precedents, p. 125. 
lune une n 


B. 


Baber—Obnvidtion of: one _ 8 Ann, c 
x8, Treœatife, p. 8. Cannot be convicted 
in more than one penalty for Exerciſing his 
trade on the Lord's a x i nn. Pp. ] 14 
to 416. 


W ace at it will not ot jutily a ebn⸗ 
Fiction as à rogue . 'Preatiſe, 
p. 111 to 144. | 


Charge 


R N N E X 


Charge—Vide 8 Where the charge | 
(when made upon oath) ends and the evi- 
_ dence begins, its argument N to a 

Precedent, title Fiſheries. | 


Clergyman—Convi&tion of one under I 9 Geo. 
II. c. 21. for not reading the act nf 
ſwearing, p- 89. 


Conle=Convittion for felling leſs than 36 
buſhels to the chaldron, p. 29. 


; Colletrr—Vide Account. 


5 Combinations —of manufacturers, vide Tea 
tie, p. 71, Ke. ; 


Commitment—V ide Cofts. 
Complaint—Vide Information. 

Conf Nin Treatife, p. 62 to 66. 
Cenviction. General rules concerning it 
Treatife, p. 7 T5: Diviſion of 1 
b. 16. 

I, Information, ib. 16 to 51. 
2d, Summons, ib. 52 to 57. | 

3d, Appearance, ib. 5 8 to 61. 
4th, Defence or Confeſſion, ib. 62 to 67. 
50 Evidence, ib. 68 to 108. | 


Githy Fudement, ib. 109 40 . 23. 
1 48 {3 


IN D E X. 


Cen. Commitment for non- payment of them 


(under 6 Geo. I. cap. 48.) muſt aſcertain 


wWuhat they amount to, Treatiſe, p. 123. 
Creſs Examination—Vids Boidence : , 
Curſet—Vide 65. 15 


Dc: 


Damager—Where the penalty given is in the 
nature of damages, the number and nature 
of things taken, deſtroyed, &c. ſhould be 


ſet out, Treatiſe, P- 33+ 


Day—Of committing the offence how 5 


material or neceſſary to be . Treatiſe, 


p. 21 to 24. 


Day—Of ſummons 260. not be earlier * 
of information, p-. . | 


Day—Summons on an nn day bad, 3 P- 


53» 54. 


Deer N e for it, p- 22, 24, 


58, 60, 68, 69, 119. Summary form 
referred to, p. 26. 


Defefts—Of qualification, Vide e * 


tion. 
Defence—Treatiſe, p- 62. 


Defendan.—If he claims property / bond fide 
in the ſubje matter, he ought to be 5 


quitted, Treatiſe, p. 34, note, alſo p 67. 
His 


4 N D. E 2 
; His name. ſhould be in the information, | 


p. 21. The evidence ſhould be given ia 


his preſence, p.-+ Vide. —__ 
Defence, Confe) Mon, == | £ . 


 Deſeription—Of he ole; Pot 91 &c. R. 


88, Sec. FE 1 * 4 14-269 S + 


Bre Wie e is to * Aiftributed | 
according to it, juſtices ought to. adjudge 
expreſsly in what ee it ſhall go, 
p. 123. | 
50 where the n is 3 the 
juſtice muſt award it in the conviction, 
p. 120. | 


Dizjuntiive—Stat. 5 Ann, c. 14. is fo as to A 
greyhound, „“ Feep or uſe,” p. 30. Stat. 4 

and 5 W. and M. c. 23. is ſo as to the 
perſon deſtroying game, viz. © inferior 
tradeſman or diſſolute perſon,” p. 31. 


| Where a ſtatute expreſſes. more eee 
one in the disjunctive, you _ 8 on 
either, p. 29. N 


Diſtrics. Where juſtice of a aan in a 
county may convict, p. 20. 
a des 0 7 00 nene, 
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Evidence. Rules reſpecting it, p. 68 to 108. 
Will not ſupply defects in the information, 
13 = 


Exceptio 
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1 N D E X. | 


© Fixreptio probat eegrilom—Inftance of it, p. 41. 
ZExee—Vide Precedents under that: title. — 
Alfo cafes . to 5 e p. Fo, 


109. 
Exciſe Officer Having power to enter b 
or night, and if by night in the preſence of 
A conſtable, in a conviction for obſtruct- 


ing him, it need not be ſtated whether be 


entered by day or by night, p. 50. 
Exemptions—Vide al: ifications. | 


Fif and Fi Jherie—CorviQtious for taking 


fiſh, p. 17. 27. 


Alſo a precedent, and the arguments upon - 


it, in the Precedents; title Filhextes. 


Convietion under 5 G. III. c. 14. muſt be on 


the — the owner of the 
or ut deaſt it muſt appear that the fiſhing 


was without his confent, p- 17. 


Forcible Emy. -Convict ion for it, p. 12—Rar 
a forcible nn. P. 119. 


] Ferfeiture—Myuſt be a judgment for it, p. 


117. Alſo for the diſtribution, if the 
ſtatute leaves it to diſcretion, p. 123. 


Frulr Treer—Ocunittion fordetroyimgrihem, 


Ps 118. 414. 


G. Game 


1 ** Dx 4. 


6 


Ce- N on | conviQtions upon the game 
laws, p. 15, 19, 26, 205 FLY to 46, 
5 2, 59, 83, 78 25 96 to 1 
115. 

Whether e chat 3 be a point of law: 
or fact, Vide 103-4-5. 


to A.. Conviction upon it, p. 7. 


Greyhound Vide Game. Keeping one is an 
offence without any proof of ng, p. 29, 
Sec. 96, & W. To fn << dq; called a greys 
hound,” is ſufficient averment of its being a 
greyhound. 


'Gnn=Vide Gam dfot un wiener to de a 
. unlels; it is alſo afed, p- a9, 104, &c. 


H. 
Howlers and Þ «Pare —Convilhions for trad- 


Ing as a hawker without a licence, p · 595 
63, &c. 92. 


A ſingle act of trading will not make u man 
ſuch a hawker and pedlar as ought. to take 
out a e 8 . 


He may be convicted of . . a 
e oo his Fofulal IN p- 93. 


I. Wyk. 
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Enplication. 


Tfauu. 2 radefman—Vide Dirjun&tive 


 Informatign—Rules concerning it, p. 16 to 
. | W 8 | 
Informer. Cannot be a ae where he is 

entitled to any part of the r, P- 8, 69- | 
—_— ae 1 | 
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Juurneymen.—Vide 17. fanufafturer. | 


- 


ER ee 5 p- en to 


123. ne e 


| Jurifdition—Muſt appear clearly and pre- 
cifely from the information, p. 10, 18, Kc. 


Vide Diſirict, Quali fication. 


'The place where, &c. muſt. appear to * 
within it, p. 24, 87. 


uftices of the Peace—Vide urifdiftion Jude. 
7 ment. — Proper file and title of them, p-1 4 


19, 20. 
In general may purſue the words of the ſta- 
tute, p. 29. 


When 5 muſt IgE further, p. 32 2 to Von: 


K. . 


1 5 Bench Cort of=Lefs fridk than-for- 


* in deciding upon convictions, p- 9, 
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70. — For inſuring, p. 28, 86.—For deal- 
ing in ſhares of tickets without a Hence, 
b. — Foe pd 0 8 
Lurche Vide 8 G e 
| Jen fog are ene BY 37. | 
2 


— 1 * 
. M 33 IBS 
: * -. , 


MangfaBurer—Corriion for e. bett ö em- 
— yarn, p. 53. 


N . 


22 abs . 
Ss 4$ 1 


— Of Journeymen — 
for combinin to raiſe their Yages, p. * 


vide af Preeadents, tile Manyfofturer, 


Negative— Vide Game, Yeah ifcation, Sur 
Pluſage. 


Na Coneiien for keeping and Te one, 
p- 38—Vide Game, Bc. 


12 2 3 th . 
 Oathr— Muſt be ſet out in conviction for 
ſwearing, p. 35. But need not be repeat- 
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INDEX. 


ed as often: as defendant e them, 
9 35 


Ofince—Time of committing it it to be ſtated, | 


1 


e name e muſt be /mencioned, p. | 
21, onal — 66 ? 


vickion bens 8 Ann. . 9. for 
obſtructing one, need not ſtate whether he 
[entered 8 4 or night, ” 50 "FIN 


Orchard;—Convietion on 43 lin, « = mY 7. I's 
for robbing them, cutting trees, &c. ſhould 
mention in the information the number of 
things taken, deſtroyed, &c. that the jui- | 
tice may have a meaſure to give damages 


by, p. 38. 


| Order-—Court not fo ftrick with regard to 


them as conviftions, P- 18, 5g. 


By Juſtices ſtated to be rehding in the 
county, Wt not that they were juſtices in 
or for the county, bad, ib. | 


Owner —Vide Fifhery, Orebank,” | 


F. 


Pedla r;—Vide Hawkens. 
Place—Vide E prom an 
Plea—Cannot be put into aconvidtion when 


_— into K. B. p. 34, (note). 
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Preſumption—Court will not admit it againſt 
a conviction, if the jaſtice appears to have 


juriſdiQtion, R 2 


court will preſume 78 Witte 
was examined in defendant's preſence, if 
it was on the ſame day, if the contrary 
does not appear, p. 70, 78, 81. 


Pro- Of having played at bowls will 1 not 
warrant 4 conviction as a rogue and vaga= 
bond, p. 114. Vide Bowls, Evidence, 


 Preoperty-—Where there appears to be claim 
of it, the juſtice _ not ny 5. 343 
(note) p. 67, | 5 
Proviſo—Qualiſieations or exemptions con- 
tained in the proviſo to a ſtatute need not 
be negatived in a conviction, as thoſe in 
the purview MR: p- * e Quali- 


fication, 
Purview=—Vide H 1e | 
| 2 


Quali cations Vid EC in ca ons on 
5 Ann, c. 14. muſt negative all the qua- 
lifications in 22 & 23 Car. c. 25. in the 
information, p. 36 to 42. But, it ſhould 
ſeem they need not be ſet out in the evi- 


dence, p. 445. 95+ , 
Qu. as to negativing them in the rue 
"tion, p. 7. 


But the con/trufive e in 5 Ann. 
c. 14. need not be negatived, p. 42. 


R. Rogue 


| Statutes. : 


Rogue and vagabond—V ide Bowls, Proof. | 
| X 7 TY 8. 3 2 


Smuggling—Vide® Rhee iſe. Alſo Precedents £ 


title 8 muggling. 


Snare—Vide Game, 8 on Net. . 
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: 33 H. VIIL p. 26. 7 
233 H. VIII. c. 9. p. 111. 
5 & 6 Ed. VI. c. 25. p. 46. 
43 Eliz. c. 7. p. 20, 33. 


Jac, c. 7. 
1 Gar. I. c. N tk 


e. II. . 23. p. 34. | 
16 & 1) Car. II. c. 2. p. 24. 
22 Cat II. c. 1. p. 48. 
22 & 23 Car. II. c. 25. p. 27, 36, Nc. 
29 Car. II. c. 5. p. 114. 
1 W. & M. c. 23. p. 31. 
W. ui. c. 11. p. 92. 


6 & 7 
8 & 9 9D, T3: 
8&9 W. III. c. 25. p. 64. | 
8&gW. III. c. 2 4 37 + png 
9 & 10 W. III. c. 27. p. e 
3 & 4 Ann, c. 64. p. 158 | 
| 78, 80, 81, 96, e EIA 
1 G. I. c. 48. p. 118, 121. 
6 G. I. c. 48. p. 123. 
12 G. I. c. 34. p. 73, 119. 
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| Summary Forms — Caſes in which they are 
"In Introd. p- 6. TOY p. 26, 
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" Summen-— Rules bs ſtating it, p. 52 to 57: Rey 
Want of it cured by appearance, p. 57. 


Surpluſage—What will be rejected as ſuch, 
and conviction held good, p. 48. 


Ticket—Vide Lottery. 
4 ime—Vide Day. T7 
| Trade—Vide N. anufa@ures, 

Tn Wide F ruit Trees, al ſo Orchard 


Treſpaſe—Vide Damager. —In treſpaſſes the 
number and nature, of things ought to be 
mentioned. If fo, much more in a con- 


viction, p. 33-4. 


5 Turnpike—Vide Account. 


| W 
3 15 o/bback;—Conviftion for having 3 con- 
cealed, p. 13, 85. | | 
11 itneſs 
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Wicnc—Muft ant be the feng b 1 | 
former, where Informer is inticled | to + 


part of the ponalty,. p- . 


4. Whether to _— that he Ee, frcramen 
Nw is bad, p. 12. 


Confeſſion to him ey 35 of ach facts as 
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7 Vide Confyſfion, - Evidence I 


Weds —NVide Fruit Trees and Orchards» 14 = 
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